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submitted the following

REPORT
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DISSENTING VIEWS
[To accompany H.R. 2028]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 2028) to amend title 28, United States Code, with respect to
the jurisdiction of Federal courts inferior to the Supreme Court
over certain cases and controversies involving the Pledge of Alle-
giance, having considered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.
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THE AMENDMENTS

The amendments are as follows:
Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE.
This Act may be cited as the “Pledge Protection Act of 2004”.
SEC. 2. LIMITATION ON JURISDICTION.
(a) IN GENERAL.—Chapter 99 of title 28, United States Code, is amended by
adding at the end the following:
“§1632. Limitation on jurisdiction

“No court created by Act of Congress shall have any jurisdiction, and the Su-
preme Court shall have no appellate jurisdiction, to hear or decide any question per-
taining to the interpretation of, or the validity under the Constitution of, the Pledge
of Allegiance, as defined in section 4 of title 4, or its recitation.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 99
of title 28, United States Code, is amended by adding at the end the following new
item:

“1632. Limitation on jurisdiction.”.

Amend the title so as to read:

A bill to amend title 28, United States Code, with respect to the jurisdiction of
Federal courts over certain cases and controversies involving the Pledge of Alle-
giance.

PURPOSE AND SUMMARY

The Pledge of Allegiance (“the Pledge”), reads: “I pledge alle-
giance to the Flag of the United States of America, and to the Re-
public for which it stands, one Nation under God, indivisible, with
liberty and justice for all.”1 When Congress passed the bill adding
the words “under God,” Congress stated its belief that those words
in no way run contrary to the First Amendment but recognize “only
the guidance of God in our national affairs.”2

Two words—“under God”—in the Pledge help define our national
heritage as the beneficiaries of a constitution sent to the states for
ratification “in the Year of our Lord,”3 1787, by a founding genera-
tion that saw itself guided by a providential God. Those two words,
and their entirely proper presence in a system of government de-
fined by our Constitution, have been repeatedly and overwhelm-
ingly reaffirmed by the House of Representatives.

H.R. 2028 would preclude Federal court jurisdiction over cases
involving the Pledge of Allegiance and its recitation. H.R. 2028
would prevent Federal courts from striking the words “under God”
from the Pledge of Allegiance.

BACKGROUND AND NEED FOR THE LEGISLATION

Congress has repeatedly and overwhelmingly reaffirmed the
Pledge of Allegiance. On June 27, 2002, during the 107th Congress,
the House of Representatives passed H. Res. 459, expressing the
sense of the House of Representatives that Newdow v. United
States Congress* was erroneously decided, and for other purposes,
by a vote of 416-3.

1This text of the Pledge is codified in 4 U.S.C. §4.

2H.R. Rep. No. 83-1693.

3U.S. Const. (“[Dlone in Convention by the Unanimous Consent of the States present the Sev-
enteenth Day of September in the Year of our Lord one thousand seven hundred and Eighty
seven . . .) (ratification clause).

4292 F.3d 597 (9th Cir. 2002), rev’d, 124 S.Ct. 2301 (2004).



That resolution stated:

Whereas on June 26, 2002, the Ninth Circuit Court of Appeals
held that the Pledge of Allegiance is an unconstitutional en-
dorsement of religion, stating that it “impermissibly takes a
position with respect to the purely religious question of the ex-
istence and identity of God,” and places children in the “unten-
able position of choosing between participating in an exercise
with religious content or protesting.”;

Whereas the Pledge of Allegiance is not a prayer or a religious
practice, the recitation of the pledge is not a religious exercise;
Whereas the Pledge of Allegiance is the verbal expression of
support for the United States of America, and its effect is to
instill support for the United States of America;

Whereas the United States Congress recognizes the right of
those who do not share the beliefs expressed in the Pledge to
refrain from its recitation;

Whereas this ruling is contrary to the vast weight of Supreme
Court authority recognizing that the mere mention of God in
a public setting is not contrary to any reasonable reading of
the First Amendment. The Pledge of Allegiance is not a reli-
gious service or a prayer, but it is a statement of historical be-
liefs. The Pledge of Allegiance is a recognition of the fact that
many people believe in God and the value that our culture has
traditionally placed on the role of religion in our founding and
our culture. The Supreme Court has recognized that govern-
mental entities may, consistent with the First Amendment,
recognize the religious heritage of America;

Whereas the notion that a belief in God permeated the found-
ing of our Nation was well recognized by Justice Brennan, who
wrote in School District of Abington Township v. Schempp, 374
U.S. 203, 304 (1963) (Brennan, J., concurring), that “[t]he ref-
erence to divinity in the revised pledge of allegiance * * * may
merely recognize the historical fact that our Nation was be-
lieved to have been founded ‘under God. Thus reciting the
pledge may be no more of a religious exercise than the reading
aloud of Lincoln’s Gettysburg Address, which contains an allu-
sion to the same historical fact.”; and

Whereas this ruling treats any religious reference as inher-
ently evil and is an attempt to remove such references from
the public arena: Now, therefore, be it

Resolved, That it is the sense of the House of Representatives
that——

(1) the Pledge of Allegiance, including the phrase “One Nation,
under God,” reflects the historical fact that a belief in God per-
meated the founding and development of our Nation;
(2) the Ninth Circuit’s ruling is inconsistent with the United
States Supreme Court’s First Amendment jurisprudence that
the Pledge of Allegiance and similar expressions are not uncon-
stitutional expressions of religious belief;
(3) the phrase “One Nation, under God,” should remain in the
Pledge of Allegiance; and
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(4) the Ninth Circuit Court of Appeals should agree to rehear
this ruling en banc in order to reverse this constitutionally in-
firm and historically incorrect ruling.

On October 8, 2002, also during the 107th Congress, the House
of Representatives passed S. 2690,5 to reaffirm the reference to one
Nation under God in the Pledge of Allegiance, by a vote of 401-5.

The findings in S. 2690 provided:

Congress finds the following:

(1) On November 11, 1620, prior to embarking for the shores
of America, the Pilgrims signed the Mayflower Compact that
declared: “Having undertaken, for the Glory of God and the ad-
vancement of the Christian Faith and honor of our King and
country, a voyage to plant the first colony in the northern
parts of Virginia.”

(2) On July 4, 1776, America’s Founding Fathers, after appeal-
ing to the “Laws of Nature, and of Nature’s God” to justify
their separation from Great Britain, then declared: “We hold
these Truths to be self-evident, that all Men are created equal,
that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty, and the
Pursuit of Happiness”

(3) In 1781, Thomas Jefferson, the author of the Declaration of
Independence and later the Nation’s third President, in his
work titled “Notes on the State of Virginia” wrote: “God who
gave us life gave us liberty. And can the liberties of a nation
be thought secure when we have removed their only firm basis,
a conviction in the minds of the people that these liberties are
of the Gift of God. That they are not to be violated but with
His wrath? Indeed, I tremble for my country when I reflect
that God is just; that his justice cannot sleep forever.”

(4) On May 14, 1787, George Washington, as President of the
Constitutional Convention, rose to admonish and exhort the
delegates and declared: “If to please the people we offer what
we ourselves disapprove, how can we afterward defend our
work? Let us raise a standard to which the wise and the hon-
est can repair; the event is in the hand of God!”

(5) On July 21, 1789, on the same day that it approved the Es-
tablishment Clause concerning religion, the First Congress of
the United States also passed the Northwest Ordinance, pro-
viding for a territorial government for lands northwest of the
Ohio River, which declared: “Religion, morality, and knowl-
edge, being necessary to good government and the happiness of
mankind, schools and the means of education shall forever be
encouraged.”

(6) On September 25, 1789, the First Congress unanimously
approved a resolution calling on President George Washington
to proclaim a National Day of Thanksgiving for the people of
the United States by declaring, “a day of public thanksgiving
and prayer, to be observed by acknowledging, with grateful
hearts, the many signal favors of Almighty God, especially by

5The purpose of S. 2690 is described in H.R. Rep. No. 107-659 (2002) at 4-13.
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affording them an opportunity peaceably to establish a con-
stitution of government for their safety and happiness.”

(7) On November 19, 1863, President Abraham Lincoln deliv-
ered his Gettysburg Address on the site of the battle and de-
clared: “It is rather for us to be here dedicated to the great
task remaining before us—that from these honored dead we
take increased devotion to that cause for which they gave the
last full measure of devotion—that we here highly resolve that
these dead shall not have died in vain—that this Nation, under
God, shall have a new birth of freedom—and that Government
of the people, by the people, for the people, shall not perish
from the earth.”

(8) On April 28, 1952, in the decision of the Supreme Court of
the United States in Zorach v. Clauson, 343 U.S. 306 (1952),
in which school children were allowed to be excused from pub-
lic schools for religious observances and education, Justice Wil-
liam O. Douglas, in writing for the Court stated: “The First
Amendment, however, does not say that in every and all re-
spects there shall be a separation of Church and State. Rather,
it studiously defines the manner, the specific ways, in which
there shall be no concern or union or dependency one on the
other. That is the common sense of the matter. Otherwise the
State and religion would be aliens to each other—hostile, sus-
picious, and even unfriendly. Churches could not be required
to pay even property taxes. Municipalities would not be per-
mitted to render police or fire protection to religious groups.
Policemen who helped parishioners into their places of worship
would violate the Constitution. Prayers in our legislative halls;
the appeals to the Almighty in the messages of the Chief Exec-
utive; the proclamations making Thanksgiving Day a holiday;
‘so help me God’ in our courtroom oaths—these and all other
references to the Almighty that run through our laws, our pub-
lic rituals, our ceremonies would be flouting the First Amend-
ment. A fastidious atheist or agnostic could even object to the
supplication with which the Court opens each session: ‘God
save the United States and this Honorable Court.””

(9) On June 15, 1954, Congress passed and President Eisen-
hower signed into law a statute that was clearly consistent
with the text and intent of the Constitution of the United
States, that amended the Pledge of Allegiance to read: “I
pledge allegiance to the Flag of the United States of America
and to the Republic for which it stands, one Nation under God,
indivisible, with liberty and justice for all.”

(10) On July 20, 1956, Congress proclaimed that the national
motto of the United States is “In God We Trust”, and that
motto is inscribed above the main door of the Senate, behind
the Chair of the Speaker of the House of Representatives, and
on the currency of the United States.

(11) On June 17, 1963, in the decision of the Supreme Court
of the United States in Abington School District v. Schempp,
374 U.S. 203 (1963), in which compulsory school prayer was
held unconstitutional, Justices Goldberg and Harlan, concur-
ring in the decision, stated: “But untutored devotion to the con-
cept of neutrality can lead to invocation or approval of results
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which partake not simply of that noninterference and non-
involvement with the religious which the Constitution com-
mands, but of a brooding and pervasive devotion to the secular
and a passive, or even active, hostility to the religious. Such
results are not only not compelled by the Constitution, but, it
seems to me, are prohibited by it. Neither government nor this
Court can or should ignore the significance of the fact that a
vast portion of our people believe in and worship God and that
many of our legal, political, and personal values derive histori-
cally from religious teachings. Government must inevitably
take cognizance of the existence of religion and, indeed, under
celgsain circumstances the First Amendment may require that
it do so0.”

(12) On March 5, 1984, in the decision of the Supreme Court
of the United States in Lynch v. Donelly, 465 U.S. 668 (1984),
in which a city government’s display of a nativity scene was
held to be constitutional, Chief Justice Burger, writing for the
Court, stated: “There is an unbroken history of official ac-
knowledgment by all three branches of government of the role
of religion in American life from at least 1789 . . . [Elxamples
of reference to our religious heritage are found in the statu-
torily prescribed national motto In God We Trust’ (36 U.S.C.
186), which Congress and the President mandated for our cur-
rency, see (31 U.S.C. 5112(d)(1) (1982 ed.)), and in the lan-
guage ‘One Nation under God’, as part of the Pledge of Alle-
giance to the American flag. That pledge is recited by many
thousands of public school children—and adults—every year
. . . Art galleries supported by public revenues display reli-
gious paintings of the 15th and 16th centuries, predominantly
inspired by one religious faith. The National Gallery in Wash-
ington, maintained with Government support, for example, has
long exhibited masterpieces with religious messages, notably
the Last Supper, and paintings depicting the Birth of Christ,
the Crucifixion, and the Resurrection, among many others with
explicit Christian themes and messages. The very chamber in
which oral arguments on this case were heard is decorated
with a notable and permanent—not seasonal—symbol of reli-
gion: Moses with the Ten Commandments. Congress has long
provided chapels in the Capitol for religious worship and medi-
tation.”

(13) On June 4, 1985, in the decision of the Supreme Court of
the United States in Wallace v. Jaffree, 472 U.S. 38 (1985), in
which a mandatory moment of silence to be used for medita-
tion or voluntary prayer was held unconstitutional, Justice
O’Connor, concurring in the judgment and addressing the con-
tention that the Court’s holding would render the Pledge of Al-
legiance unconstitutional because Congress amended it in 1954
to add the words “under God,” stated “In my view, the words
‘under God’ in the Pledge, as codified at (36 U.S.C. 172), serve
as an acknowledgment of religion with ‘the legitimate secular
purposes of solemnizing public occasions, [and] expressing con-
fidence in the future.””

(14) On November 20, 1992, the United States Court of Ap-
peals for the 7th Circuit, in Sherman v. Community Consoli-
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dated School District 21, 980 F.2d 437 (7th Cir. 1992), held
that a school district’s policy for voluntary recitation of the
Pledge of Allegiance including the words “under God” was con-
stitutional.

(15) The 9th Circuit Court of Appeals erroneously held, in
Newdow v. United States Congress (9th Cir. June 26, 2002),
that the Pledge of Allegiance’s use of the express religious ref-
erence “under God” violates the First Amendment to the Con-
stitution, and that, therefore, a school district’s policy and
practice of teacher-led voluntary recitations of the Pledge of Al-
legiance is unconstitutional.

(16) The erroneous rationale of the 9th Circuit Court of Ap-
peals in Newdow would lead to the absurd result that the Con-
stitution’s use of the express religious reference “Year of our
Lord” in Article VII violates the First Amendment to the Con-
stitution, and that, therefore, a school district’s policy and
practice of teacher-led voluntary recitations of the Constitution
itself would be unconstitutional.

S. 2690 was signed by President George W. Bush on November
13, 2002, and became Public Law No. 107-293.

During the 108th Congress, on March 20, 2003, following a Feb-
ruary 28, 2003, decision by the Ninth Circuit Court of Appeals, en
banc, amending its ruling in this case,® the House of Representa-
tives passed H. Res. 132,7 expressing the sense of the House of
Representatives that the Ninth Circuit Court of Appeals ruling in
Newdow v. United States Congress is inconsistent with the Su-
preme Court’s interpretation of the first amendment and should be
overturned, and for other purposes, by a vote of 400-7.

H. Res. 132 provided:

Whereas on June 26, 2002, the Ninth Circuit Court of Appeals,
in Newdow v. United States Congress (292 F.3d 597; 9th Cir.
2002) (Newdow I), held that the Pledge of Allegiance to the
Flag as currently written to include the phrase, “one Nation,
under God”, unconstitutionally endorses religion, that such
phrase was added to the pledge in 1954 only to advance reli-
gion in violation of the establishment clause, and that the reci-
tation of the pledge in public schools at the start of every
school day coerces students who choose not to recite the pledge
into participating in a religious exercise in violation of the es-
tablishment clause of the first amendment;

Whereas on February 28, 2003, the Ninth Circuit Court of Ap-
peals amended its ruling in this case, and held (in Newdow II)
that a California public school district’s policy of opening each
school day with the voluntary recitation of the Pledge of Alle-
giance to the Flag “impermissibly coerces a religious act” on
the part of those students who choose not to recite the pledge
and thus violates the establishment clause of the first amend-
ment;

Whereas the ninth circuit’s ruling in Newdow II contradicts
the clear implication of the holdings in various Supreme Court
cases, and the spirit of numerous other Supreme Court cases

6See 328 F.3d 466 (9th Cir. 2003).
7The purpose of H. Res. 132 is described in H.R. Rep No. 108-41 (2003) at 2—20.
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in which members of the Court have explicitly stated, that the
voluntary recitation of the Pledge of Allegiance to the Flag is
consistent with the first amendment;

Whereas the phrase, “one Nation, under God,” as included in
the Pledge of Allegiance to the Flag, reflects the notion that
the Nation’s founding was largely motivated by and inspired by
the Founding Fathers’ religious beliefs;

Whereas the Pledge of Allegiance to the Flag is not a prayer
or statement of religious faith, and its recitation is not a reli-
gious exercise, but rather, it is a patriotic exercise in which one
expresses support for the United States and pledges allegiance
to the flag, the principles for which the flag stands, and the
Nation;

Whereas the House of Representatives recognizes the right of
those who do not share the beliefs expressed in the pledge or
who do not wish to pledge allegiance to the flag to refrain from
its recitation;

Whereas the effect of the ninth circuit’s ruling in Newdow II
will prohibit the recitation of the pledge at every public school
in 9 states, schooling over 9.6 million students, and could lead
to the prohibition of, or severe restrictions on, other voluntary
speech containing religious references in these classrooms;

Whereas rather than promoting neutrality on the question of
religious belief, this decision requires public school districts to
adopt a preference against speech containing religious ref-
erences;

Whereas the constitutionality of the voluntary recitation by
public school students of numerous historical and founding doc-
uments, such as the Declaration of Independence, the Constitu-
tion, and the Gettysburg Address, has been placed into serious
doubt by the ninth circuit’s decision in Newdow II;

Whereas the ninth circuit’s interpretation of the first amend-
ment in Newdow II is clearly inconsistent with the Founders’
vision of the establishment clause and the free exercise clause
of the first amendment, Supreme Court precedent interpreting
the first amendment, and any reasonable interpretation of the
first amendment;

Whereas this decision places the ninth circuit in direct conflict
with the Seventh Circuit Court of Appeals which, in Sherman
v. Commaunity Consolidated School District (980 F.2d 437; 7th
Cir. 1992), held that a school district’s policy allowing for the
voluntary recitation of the Pledge of Allegiance to the Flag in
public schools does not violate the establishment clause of the
first amendment;

Whereas Congress has consistently supported the Pledge of Al-
legiance to the Flag by starting each session with its recitation;
Whereas the House of Representatives reaffirmed support for
the Pledge of Allegiance to the Flag in the 107th Congress by
adopting House Resolution 459 on June 26, 2002, by a vote of
416-3; and

Whereas the Senate reaffirmed support for the Pledge of Alle-
giance to the Flag in the 107th Congress by adopting Senate
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Resolution 292 on June 26, 2002, by a vote of 99-0: Now,
therefore, be it

Resolved, That it is the sense of the House of Representatives
that——

(1) the phrase “one Nation, under God,” in the Pledge of Alle-
giance to the Flag reflects that religious faith was central to
the Founding Fathers and thus to the founding of the Nation;

(2) the recitation of the Pledge of Allegiance to the Flag, in-
cluding the phrase, “one Nation, under God,” is a patriotic act,
not an act or statement of religious faith or belief;

(3) the phrase “one Nation, under God” should remain in the
Pledge of Allegiance to the Flag and the practice of voluntarily
reciting the pledge in public school classrooms should not only
continue but should be encouraged by the policies of Congress,
the various States, municipalities, and public school officials;

(4) despite being the school district where the legal challenge
to the pledge originated, the Elk Grove Unified School District
in Elk Grove, California, should be recognized and commended
%olr their continued support of the Pledge of Allegiance to the
ag;

(5) the Ninth Circuit Court of Appeals ruling in Newdow v.
United States Congress has created a split among the circuit
courts, and is inconsistent with the Supreme Court’s interpre-
tation of the first amendment, which indicates that the vol-
untary recitation of the pledge and similar patriotic expres-
sions 1s consistent with the first amendment;

(6) the Attorney General should appeal the ruling in Newdow
v. United States Congress , and the Supreme Court should re-
view this ruling in order to correct this constitutionally infirm
and historically incorrect holding; and

(7) the President should nominate and the Senate should con-
firm Federal circuit court judges who interpret the Constitu-
tion consistent with the Constitution’s text.

And on July 22, 2003, the House of Representatives agreed to an
amendment (H. Amdt. 288 (A003)) offered by Rep. Hostettler to
H.R. 2799, by a vote of 307-119. Rep. Hostettler’'s amendment pro-
hibited any funds from being used to enforce the judgment in
Newdow v. United States Congress.8

THE FUTURE OF THE PLEDGE OF ALLEGIANCE

As the legislative history outlined above makes clear, the House
of Representatives has acted to reaffirm the constitutionality of the
Pledge in the face of multiple decisions by the Federal courts that
the Pledge is unconstitutional. Although the United States Su-
preme Court reversed and remanded the Ninth Circuit’s latest
holding striking down the Pledge as unconstitutional, it did so on
the grounds that the plaintiff lacked the legal standing to bring the
case and consequently the Supreme Court did not reach the merits
of the case. The Supreme Court’s decision not to reach the merits
of the case is apparently an effort to forestall a decision adverse to
the Pledge, since the dissenting Justices concluded that the Court

8292 F.3d 597 (9th Cir. 2002).
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in its decision “erect[ed] a novel prudential standing principle in
order to avoid reaching the merits of the constitutional claim.”?

In order to protect the Pledge from Federal court decisions that
would have the effect of invalidating the Pledge across several
states, or even nationwide,!® H.R. 2028 would reserve to the state
courts the authority to decide whether the Pledge is valid as writ-
ten within each state’s boundaries.

AMERICA’S GREATEST LEADERS HAVE LONG BEEN CONCERNED ABOUT
LIMITING FEDERAL JUDGES’ ABUSE OF THEIR AUTHORITY

Deep concern that Federal judges might abuse their power has
long been noted by America’s most gifted observers, including
Thomas Jefferson and Abraham Lincoln.

Thomas Jefferson lamented that “the germ of dissolution of our
Federal Government is in the constitution of the Federal judici-
ary; . . . working like gravity by night and by day, gaining a little
today and a little tomorrow, and advancing its noiseless step like
a thief, over the field of jurisdiction, until all shall be
usurped . . .”11 In Jefferson’s view, leaving the protection of indi-
viduals’ rights to Federal judges employed for life was a serious
error. Responding to the argument that Federal judges are the
final interpreters of the Constitution, Jefferson wrote:

You seem . . . to consider the [federal] judges as the ultimate
arbiters of all constitutional questions, a very dangerous doc-
trine indeed and one which would place us under the des-
potism of an oligarchy. Our judges are as honest as other men
and not more so. They have with others the same passions for
party, for power, and the privilege of their corps . . . [T/heir
power [is] the more dangerous as they are in office for life and
not responsible, as the other functionaries are, to the elective
control. The constitution has erected no such single tribunal,
knowing that, to whatever hands confided, with the corrup-
tions of time and party its members would become despots.12

Jefferson strongly denounced the notion that the Federal judici-
ary should always have the final say on constitutional issues:
If [such] opinion be sound, then indeed is our Constitution a
complete felo de se [act of suicide]. For intending to establish
three departments, coordinate and independent, that they
might check and balance one another, it has given, according
to this opinion, to one of them alone, the right to prescribe
rules for the government of the others, and to that one too,
which is unelected by, and independent of the nation . . . The

9Elk Grove Unified School District v. Newdow, 124 S.Ct. 2301, 2312 (Rehnquist, C.J., dis-
senting). That part of Chief Justice Rehnquist’s dissenting opinion was joined by Justices O’Con-
nor and Thomas. Id.

10Nothing in H.R. 2028 would allow deviations from existing Supreme Court precedent pro-
hibiting the coerced recitation of the Pledge of Allegiance. In West Virginia Board of Education
v. Barnette, 319 U.S. 624 (1943), the Supreme Court held it is unconstitutional to require indi-
viduals to salute the flag. See id. at 643 (“If there is any fixed star in our constitutional con-
stellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess by word or act their
faith therein.”).

11XV Thomas Jefferson, Writings of Thomas Jefferson, at 331-32 (Albert E. Bergh, ed. 1903)
(letter from Thomas Jefferson to Charles Hammond (Aug. 18, 1821)).

12XV The Writings of Thomas Jefferson 277-78 (Andrew A. Lipscomb and Albert Bergh, eds.
1334()i (letter from Thomas Jefferson to William C. Jarvis (September 28, 1820)) (emphasis
added).
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constitution, on this hypothesis, is a mere thing of wax in the
hands of the judiciary, which they may twist and shape into
any form they please.13

Abraham Lincoln said in his first inaugural address in 1861,
“The candid citizen must confess that if the policy of the govern-
ment, upon vital questions, affecting the whole people, is to be ir-
revocably fixed by decisions of the Supreme Court . . . the people
will have ceased to be their own rulers having, to that extent, prac-
tically resigned their government into the hands of that eminent
tribunal.” 14

H.R. 2028 FITS NEATLY WITHIN OUR CONSTITUTIONAL SYSTEM

A remedy to abuses by Federal judges has long been understood
to lie, among other places, in Congress’s authority to limit Federal
court jurisdiction. As eminent Federal jurisdiction scholar Herbert
Wechsler has stated, “Congress has the power by enactment of a
statute to strike at what it deems judicial excess by delimitations
of the jurisdiction of the lower courts and of the Supreme Court’s
appellate jurisdiction . . . [Elven a pending case may be excepted
from appellate jurisdiction.”15 Indeed, the Supreme Court has
upheld a statute removing jurisdiction from it in a pending case.16

Regarding the Federal courts below the Supreme Court, Article
III, §1, clause 1 of the Constitution provides that “The judicial
Power of the United States, shall be vested in one supreme Court,
and in such inferior Courts as the Congress may from time to time
ordain and establish.” 17

Regarding the Supreme Court, the Constitution provides that
only two types of cases are within the original jurisdiction of the
Supreme Court.18 Article III, §2, clause 2 provides that “[iln all
cases affecting Ambassadors, other public Ministers and Consuls,
and those in which a State shall be Party, the supreme Court shall
have original Jurisdiction. In all the other Cases . . . the supreme
Court shall have appellate Jurisdiction, both as to Law and Fact,

13XV The Writings of Thomas Jefferson (Albert Bergh, ed. 1903) at 213 (letter from Thomas
Jefferson to Judge Spencer Roane (September 6, 1819)).

14 Abraham Lincoln’s First Inaugural Address (March 4, 1861) in 4 The Collected Works of
Abraham Lincoln 268 (Roy P. Basler, ed. 1953).

15 Herbert Wechsler, “The Courts and the Constitution,” 65 Colum. L. Rev. 1001, 1005 (1965).

16 See Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868).

17This provision of the Constitution makes clear that the Constitution itself vests judicial
power in the manner prescribed in the Constitution, not that the Constitution mandates Con-
gress to vest complete jurisdiction in the Federal courts. The Constitution itself “vests” in the
Supreme Court only its limited, original jurisdiction “[iln all cases affecting Ambassadors, other
public Ministers and consuls, and those in which a State shall be Party . . .” U.S. Constitution,
Article III, §2, clause 2. The word “shall” in this provision is not addressed to Congress, just
as the words “shall” in the constitutional clauses vesting the legislative and executive authori-
ties are not addressed to Congress. See U.S. Constitution, Article I, §1 (“All legislative Powers
herein granted shall be vested in a Congress of the United States . . .”); Article II, §1 (“The
executive Power shall be vested in a President of the United States of America.”). Similarly,
where the Constitution provides that “The judicial power shall extend” to certain cases, it can
only mean that such power shall extend to such cases insofar as either the Constitution vests
original jurisdiction in the Supreme Court or as the Constitution vests power in Congress to
create lower Federal courts and Congress has in fact exercised that power by statute. See also
U.S. Const. Art. I, §8, clause 9 (“The Congress shall have Power . . . To constitute Tribunals
inferior to the supreme Court.”). See also Richard H. Fallon, Daniel J. Meltzer, and David L.
Shapiro, Hart & Wechsler’s The Federal Courts and the Federal System (4th ed. 1996) at 348
(“Although Article III states that ‘the judicial Power of the United States shall be vested’ (em-
phasis added), Congress possesses significant powers to apportion jurisdiction among state and
Federal courts and, in doing so, to define and limit the jurisdiction of particular courts.”).

18 The Constitution does not grant the Supreme Court exclusive original jurisdiction. See Cali-
fornia v. Arizona, 440 U.S. 59, 65 (1979); Illinois v. City of Milwaukee, 406 U.S. 91, 93 (1972);
Ohio ex rel. Popovici v. Agler, 280 U.S. 379, 383 (1930).
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with such Exceptions, and under such Regulations as the Congress
shall make.” 19

Consequently, the Constitution provides that the lower Federal
courts are entirely creatures of Congress, as is the appellate juris-
diction of the Supreme Court, excluding only “cases affecting Am-
bassadors, other public Ministers and Consuls, and those in which
a State shall be Party.” 20

The Founders of our Nation carefully crafted a republic in the
Constitution. They articulated their defense of that document to
the voters in the ratifying states in a series of newspaper articles
that became known as the Federalist Papers.

In Federalist No. 80, Alexander Hamilton made clear the broad
nature of Congress’s authority to amend Federal court jurisdiction
to remedy perceived abuse. He wrote:

From this review of the particular powers of the Federal judici-
ary, as marked out in the Constitution, it appears that they
are all conformable to the principles which ought to have gov-
erned the structure of that department, and which were nec-
essary to the perfection of the system. If some partial incon-
veniences should appear to be connected with the incorporation
of any of them into the plan, it ought to be recollected that the
national legislature will have ample authority to make such
EXCEPTIONS, and to prescribe such regulations as will be cal-
culated to obviate or remove these inconveniences.21

Alexander Hamilton also wrote in Federalist No. 81 that “To
avoid all inconveniencies, it will be safest to declare generally, that
the Supreme Court shall possess appellate jurisdiction [that] shall
be subject to such EXCEPTIONS and regulations as the national
legislature may prescribe. This will enable the government to mod-
ify it in such a manner as will best answer the ends of public justice
and security.” 22

Roger Sherman, whom eminent historian Clinton Rossiter con-
sidered one of the most influential members of the Constitutional
Convention,23 also wrote that:

19 Article III, §2, clause 2’s reference to cases in which “a State shall be Party” does not in-
clude suits by citizens against states See United States v. Texas, 143 U.S. 621, 643-44 (1892)
(“The words in the constitution, ‘in all cases . . . in which a state shall be party, the supreme
court shall have original jurisdiction’ . . . do not refer to suits brought against a state by its
own citizens or by citizens of other states, or by citizens or subjects of foreign states, even where
such suits arise under the constitution, laws, and treaties of the United States, because the judi-
cial power of the United States does not extend to suits of individuals against states.”) (empha-
sis added). The Eleventh Amendment provides that “The judicial power of the United States
shall not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by citizens of another State, or by citizens or subjects of any foreign
state.” U.S. Const. Amend. XI

20 By statute, the original and exclusive jurisdiction of the Supreme Court is confined to “all
controversies between two or more States.” 28 U.S.C. §1251(“(a) The Supreme Court shall have
original and exclusive jurisdiction of all controversies between two or more States. (b) The Su-
preme Court shall have original but not exclusive jurisdiction of: (1) All actions or proceedings
to which ambassadors, other public ministers, consuls, or vice consuls of foreign states are par-
ties; (2) All controversies between the United States and a State; (3) All actions or proceedings
by a State against the citizens of another State or against aliens.”).

21 Federalist No. 80 (Hamilton) at 481 (Clinton Rossiter ed., 1961). Hamilton elaborated fur-
ther in Federalist No. 81, stating that “We have seen that the original jurisdiction of the Su-
preme Court would be confined to two classes of causes [cases affecting ambassadors, ministers,
and consuls, and cases in which a State is a party], and those of a nature rarely to occur. In
all other cases of Federal cognizance, the original jurisdiction would appertain to the inferior
tribunals; and the Supreme Court would have nothing more than an appellate jurisdiction, ‘with
such EXCEPTIONS and under such REGULATIONS as the Congress shall make.”” Federalist
No. 81 (Hamilton) at 488 (Clinton Rossiter ed., 1961).

22 Federalist No. 81 (Hamilton) at 490 (Chnton Rossiter ed., 1961).

23 See Clinton Rossiter, 1787: The Grand Convention, chapter 10 (1966).
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It was thought necessary in order to carry into effect the laws
of the Union, to promote justice, and preserve harmony among
the states, to extend the judicial powers of the United States
to the enumerated cases, under such regulations and with such
exceptions as shall be provided for by law, which will doubtless
reduce them to cases of such magnitude and importance as can-
not safely be trusted to the final decision of the courts of par-
ticular states . . .24

FROM THE FIRST JUDICIARY ACT OF 1789 TO THE PRESENT,
CONGRESS’S USE OF ITS AUTHORITY TO LIMIT FEDERAL COURT JU-
RISDICTION HAS BEEN CONSISTENT AND BIPARTISAN

Congress has always made clear that it can limit the jurisdiction
of the Federal courts, starting with the Judiciary Act of 1789.25 As
has been observed by the authors of the leading treatise on Federal
court jurisdiction, “the first Judiciary Act is widely viewed as an
indicator of the original understanding of Article III and, in par-
ticular, of Congress’ constitutional obligations concerning the vest-
ing of Federal jurisdiction.” 26

The first Congress made clear that Federal court jurisdiction
over constitutional claims was not unlimited. As the Congressional
Research Service has written:

There is significant historical precedent . . . for the propo-
sition that there is no requirement that all jurisdiction that
could be vested in the Federal courts should be so vested. For
instance, the First Judiciary Act implemented under the Con-
stitution, the Judiciary Act of 1789, is considered to be an indi-
cator of the original understanding of the Article III powers.
That Act, however, falls short of having implemented all of the
“judicial powers” which were specified under Article III. For in-
stance, the Act did not provide jurisdiction for the inferior Fed-
eral courts to consider cases arising under Federal law or the
Constitution. Although the Supreme Court’s appellate jurisdic-
tion did extend to such cases when they originated in state
courts, its review was limited to where a claimed statutory or
constitutional right had been denied by the court below.27

The Judiciary Act of 178928 provided that the Supreme Court,
regarding constitutional challenges to Federal law, could review
only those final decisions of the state courts that held “against [the]
validity” of a Federal statute or treaty.2® Consequently, under the
Judiciary Act of 1789, if the highest state court held a Federal law
constitutional, no appeal was allowed to any Federal court, includ-
ing the Supreme Court. The Supreme Court dismissed a case early
in its history under such provision.30

24 Roger Sherman, Observations on the New Federal Constitution (A Citizen of New Haven,
II) (December 25, 1788) (emphasis added), reprinted in Essays on the Constitution of the United
States, at 240—41 (P. Ford, ed. 1892).

251 Stat. 85.

26 Richard H. Fallon, Daniel J. Meltzer, and David L. Shapiro, Hart & Wechsler’s The Federal
Courts and the Federal System (4th ed. 1996) at 28.

27Kenneth Thomas, Congressional Research Service, CRS Report for Congress, “Limiting
Court Jurisdiction Over Federal Constitutional Issues: ‘Court-Stripping’” (updated May 19,
2004) at 7.

281 Stat. 85.

29 See Martin v. Hunter’s Lessee, 14 U.S. 304, 352 (1816).

30 See Gordon v. Caldcleugh, 7 U.S. 268 (1806).
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In the Judiciary Act of 1789,31 Congress provided no general
Federal question jurisdiction in the Federal courts below the Su-
preme Court.32 The Federal circuit courts were vested with juris-
diction according to the nature of the parties rather than the na-
ture of the dispute. The Judiciary Act of 1789 provided “the circuit
courts shall have original cognizance . . . of all suits of a civil na-
ture at common law or in equity, where the matter in dispute ex-
ceeds . . . the sum . . . of five hundred dollars, and the United
States are plaintiffs, or petitioners; or an alien is a party, or the
suit is between a citizen of the State where the suit is brought, and
a citizen of another State.” 33

Further, Section 25 of the Judiciary Act of 1789 restricted the
Supreme Court’s appellate jurisdiction over state court decisions to
cases where the validity of a treaty, statute, or authority of the
United States was drawn into question and the state court’s deci-
sion was against their validity 3¢ or where a state court construed
a United States constitution, treaty, statute, or commission and de-
cided against a title, right, privilege, or exemption under any of
them.35 Consequently, under the Judiciary Act of 1789, if the high-
est state courts upheld a Federal law as constitutional and decided
in favor of a right under such Federal statute (and there was no
coincidental Federal diversity jurisdiction), no appeal claiming such
Federal law was unconstitutional was allowed to any Federal court,
including the Supreme Court. The Judiciary Act of 1789, therefore,
denied the inferior Federal courts original jurisdiction and the Su-
preme Court appellate jurisdiction to review the constitutionality of
literally thousands of laws of Congress in the many and various
circumstances meeting the criteria just mentioned.

As scholars of Federal court jurisdiction have observed, “the 1789
Act . . . made no use of the grant of judicial power over cases aris-
ing under the Constitution or laws of the United States . . . In the
category of cases arising under Federal law, Congress provided no
general Federal question jurisdiction in the lower Federal courts.
Nor, under section 25, did the Supreme Court’s appellate jurisdic-
tion extend to cases originating in the state courts in which the
Federal claim was upheld.” 36

Congress did not grant a more general Federal question author-
ity to the lower Federal courts until after the Civil War,37 and Con-
gress did not grant the Supreme Court the authority to review
state court rulings upholding a claim of Federal right until 1914.38
Until 1914, then, a situation existed in which the constitutionality
of literally thousands of Federal laws could not be reviewed in ei-
ther the inferior Federal courts, or the Supreme Court, or both.3°

31 Judiciary Act of 1789, 1 Stat. 85 (1789).

32See Richard H. Fallon, Daniel J. Meltzer, and David L. Shapiro, Hart & Wechsler’s The
Federal Courts and the Federal System (4th ed. 1996) at 33 (stating that in the Judiciary Act
of 1789, “Congress provided no general Federal question jurisdiction in the lower Federal
courts”).

33 Judiciary Act of 1789, 1 Stat. 73, §11 (1789).

22}1&1diciary Act of 1789, 1 Stat. 73, §25 (1789).

36 See Richard H. Fallon, Daniel J. Meltzer, and David L. Shapiro, Hart & Wechsler’s The
Federal Courts and the Federal System (4th ed. 1996) at 29 (emphasis in original).

37See Act of Mar. 3, 1875, ch. 137, 18 Stat. 470 (1875).

38 See Judiciary Act of 1914, Act of Dec. 23, 1914, ch. 2, 38 Stat. 790 (1914).

39The Congressional Research Service, on July 22, 2004, issued a memorandum stating its
staff was unaware of any precedent for a law that would deny the inferior Federal courts origi-
nal jurisdiction or the Supreme Court appellate jurisdiction to review the constitutionality of
a law of Congress. See Memorandum from Mr. Johnny H. Killian, Senior Specialist, American
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As one commentator has written, “Under the Judiciary Act of
1789, cases could arise that clearly fall within the judicial power
of the United States but that were excluded from the combined ap-
pellate and original jurisdiction of the Federal courts,” including
cases in which a state court erroneously voided a state statute for
violating the Federal constitution.4?® In sum, “the first Congress’s
allocation of jurisdiction in the Judiciary Act is inconsistent with
the thesis that the Constitution requires the entire judicial power
of the United States to be vested in the aggregate in the Supreme
Court and lower Federal courts.” 41

In the first Congress, fifty-four members had been delegates to
the Constitutional Convention or their state ratification conven-
tions.#2 That same Congress overwhelmingly voted to place signifi-
cant restrictions on Federal court jurisdiction that prevented many
constitutional and other claims from ever being heard in a Federal
court. James Madison, for example, spoke in favor of the Judiciary
Act of 1789 during House debate on the legislation,43 and at the
conclusion of the debate he gave the legislation his endorsement.44
Although there is no rollcall vote on passage of the Judiciary Act
of 1789 in the House recorded in the Congressional Record,*> the
Judiciary Act of 1789 passed the Senate by a vote of 14-6, with
eight of the ten former delegates to the Constitutional Convention
voting for it.46

Shortly after the Judiciary Act of 1789 became law, Congress
asked Edmund Randolph, the first Attorney General of the United
States, to submit a report and recommendation on “matters rel-
ative to the administration of justice under the authority of the
United States.”47 In that report, Attorney General Randolph rec-
ommended that the Judiciary Act of 1789 be amended such that
even more cases within the judicial power of the United States be
prohibited from being filed in Federal court and from being ap-
pealed to a Federal court, citing the broad authority the Constitu-
tion granted Congress to limit Federal court jurisdiction.48

Indeed, as a leading treatise has pointed out, “Beginning with
the first Judiciary Act in 1789, Congress has never vested the Fed-

Constitutional Law to House Committee on the Judiciary re: “Precedent for Congressional Bill.”
However, on August 16, 2004, in response to a letter from the Committee, the Congressional
Research Service admitted its error. See Memorandum to House Committee on the Judiciary
from Johnny H. Killian, Senior Specialist, American Constitutional Law, American Law Division
re: Congressional Control of Jurisdiction of Federal Courts (August 16, 2004) (“This memo-
randum responds to your request that we reassess an earlier memorandum of ours . . . [§25
of the Judiciary Act of 1789] did operate to preclude any Federal court from deciding the validity
of a Federal statute from 1789 to 1875. Accordingly, our earlier memorandum was incorrect.”).
This correspondence is reprinted at 150 Cong. Rec. E1604-05 (September 13, 2004).

40William R. Casto, “The First Congress’s Understanding of Its Authority Over the Federal
Courts’ Jurisdiction,” 26 B.C.L. Rev. 1101, 1118 (1985).

41William R. Casto, “The First Congress’s Understanding of Its Authority Over the Federal
Courts’ Jurisdiction,” 26 B.C.L. Rev. 1101, 1120 (1985) (emphasis added).

42Encyclopedia of American History 145 (R. Morris 6th ed. 1982).

43 See 1 Annals of Congress 812-13 (J. Gales ed. 1789).

44 See Gazette of the United States (September 19, 1789) at 3, col. 2.

45See 1 Debates and Proceedings in the Congress of the United States at 928-29 (Thursday,
September 17, 1789) (“The bill for establishing the Judicial Courts of the United States was read
the third time and passed.”).

46 See I Debates and Proceedings in the Congress of the United States at 52 (Friday, July 17,
1789) (Bassett, Ellsworth, Few, Johnson, Morris, Paterson, Read, and Strong voting for, Butler
and Langdon voting against). While one cannot know from such votes whether those voting
against it did so because they believed it was unconstitutional, surely no one who voted for it
did so believing it was unconstitutional.

472 Annals of Congress 1719 (1790).

48 See William R. Casto, “The First Congress’s Understanding of Its Authority Over the Fed-
eral Courts’ Jurisdiction,” 26 B.C.L. Rev. 1101, 1122 (1985).
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eral courts with the entire judicial Power’ that would be permitted
by Article II1.” 49

On both sides of the political spectrum, calls have been made to
limit the jurisdiction of Federal courts to avoid abuses. Senate Mi-
nority Leader Daschle has supported provisions that would deny all
Federal courts jurisdiction over the procedures governing timber
projects in order to expedite forest clearing and save forests from
destruction.50 Those provisions became part of Public Law 107-
206.51 If Congress can deny all Federal courts the authority to hear
a class of cases to protect trees, certainly it should do so to protect
a state’s policy regarding the Pledge of Allegiance.52

Democratic Senator Robert Byrd also introduced an amendment,
Amendment SU 70, to S. 450 during the 96th Congress. The
amendment, which was adopted by a Senate controlled by Demo-
crats with large bipartisan support,53 provided that neither the
lower Federal courts nor the Supreme Court would have jurisdic-
tion to review any case arising out of state laws relating to vol-
untary prayers in public schools and public buildings.

And on July 22, 2004, the House passed, by a vote of 233-194,
H.R. 3313, the Marriage Protection Act, which would prevent Fed-
eral courts from striking down the provision of the Defense of Mar-
riage Act5* that provides that no state shall be required to accept
same-sex marriage licenses granted in other states.

49Richard H. Fallon, Daniel J. Meltzer, and David L. Shapiro, Hart & Wechsler’s The Federal
Courts and the Federal System (4th ed. 1996) at 349. Such less-than-full vesting includes stat-
utes that preclude Federal review of diversity cases in which the amounts in controversy are
below statutorily defined minimums. Id. Further, the law has generally developed in a variety
of additional ways that make clear there are many types of cases in which not only are Federal
courts precluded from conducting constitutional review, but all constitutional review is pre-
cluded. For example, the Supreme Court has found constitutional claims to be beyond judicial
review because they involve “political questions.” See Coleman v. Miller, 307 U.S. 433, 443-46
(1939); Ohio ex rel. Bryant v. Akron Metropolitan Park District, 281 U.S. 74, 79-80 (1930) And
the doctrine of sovereign immunity provides that additional constitutional claims can go un-
heard. See Black’s Law Dictionary (8th ed. 2004) (“A government’s immunity from being sued
in its own courts without its consent”).

50 See Audrey Hudson, “Daschle Seeks to Exempt His State; Wants Logging to Prevent Fires,”
The Washington Times (July 24, 2002) at Al (“‘As we have seen in the last several weeks, the
fire danger in the Black Hills is high and we need to get crews on the ground as soon as possible
to reduce this risk and protect property and lives,” Mr. Daschle said in a statement late Monday
night after a House-Senate conference committee agreed on the language . . . The provision
says that ‘due to extraordinary circumstances,” timber activities will be exempt from the Na-
tional Forest Management Act and National Environmental Policy Act, is not subject to notice,
comment or appeal requirements under the Appeals Reform Act, and is not subject to judicial
review by any U.S. court.”); Michelle Munn, “Plan to Curb Forest Fires Wins Support,” The Los
Angeles Times (August 2, 2002) at A16 (“Daschle’s amendment authorizes a forest management
program in Black Hills National Forest without resort to a typically lengthy judicial review and
appeals process.”).

51 See P.L. 107-206, § 706(j) (“Any action authorized by this section shall not be subject to ju-
dicial review by any court of the United States.”). This provision was addressed by the Tenth
Circuit Court of Appeals in Biodiversity Associates v. Cables, 357 F.3d 1152 (10th Cir. 2004),
but only to determine whether that provision conflicted with a settlement agreement between
the Clinton Administration and plaintiffs in the case under which it agreed not to allow any
tree cutting in the Beaver Park Roadless Area. Id. at 1158, 1160 (“In the waning days of the
Clinton Administration, in September of 2000, the Forest Service signed a settlement agreement
with the plaintiff groups, under which it agreed not to allow any tree cutting in the Beaver Park
Roadless Area, at least until the Service approved a new land and resource management plan
remedying the defects of the 1997 plan . . . The question before us is simply whether the settle-
ment agreement has continuing validity in the face of Congress’s intervening act.”).

52 Congress has often acted to preclude judicial review in Federal courts in selected cases. For
example, the Terrorism Risk Insurance Act (P.L. 107-297) precludes judicial review of “certifi-
cations” by the Secretary of the Treasury that terrorist events have occurred, and the Small
Business Liability Relief and Brownfields Revitalization Act (P.L. 107-118) precludes judicial re-
view of hazardous waste cleanup programs.

53 See Congressional Quarterly, Congressional rollcall 1979, at 10-S (“R 25-12; D 26-28”).

54 See 28 U.S.C. §1738!
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SUPREME COURT PRECEDENTS ARE CONSISTENT WITH CONGRESS’S
AUTHORITY TO LIMIT FEDERAL COURT JURISDICTION

Supreme Court precedents upholding a variety of statutes lim-
iting Federal court jurisdiction make clear that Congress has the
authority to remove jurisdiction over legal issues from Federal
cmﬁ“ts below the Supreme Court, and from the Supreme Court as
well.

In Wiscart v. D’Auchy,?> Chief Justice Ellsworth, who has been
a delegate to the Constitutional Convention, upheld a denial of Su-
preme Court jurisdiction, stating broadly that the Supreme Court’s

appellate jurisdiction is, likewise, qualified; inasmuch as it is
given “with such exceptions, and under such regulations, as
the Congress shall make.” Here then, is the ground, and the
only ground, on which we can sustain an appeal. If Congress
has provided no rule to regulate our proceedings, we cannot ex-
ercise an appellate jurisdiction; and if the rule is provided, we
cannot depart from it. The question, therefore, on the constitu-
tional point of an appellate jurisdiction, is simply, whether
Congress has established any rule for regulating its exercise? 56

In Turner v. Bank of North America,5” the Supreme Court
upheld the provision of the Judiciary Act 58 which provided that no
district or circuit court “shall have cognisance of any suit to recover
the contents of any promissory note, or other chose in action, in
favor of an assignee, unless a suit might have been prosecuted in
such court, to recover the said contents, if no assignment had been
made, except in cases of foreign bills of exchange.” As counsel
pointed out, Congress had passed the statute to prevent contracts
between citizens of the same state from, through collusion, being
made Federal issues under the Federal courts’ diversity jurisdiction
simply because one party assigned the benefits of a promissory
note to a citizen of another state, or to an alien.59 Chief Justice
Ellsworth, during oral argument, asked the counsel asserting juris-
diction incredulously, “How far is it meant to carry the argument?
Will it be affirmed, that in every case, to which the judicial power
of the United States extends, the Federal courts may exercise a ju-
risdiction, without the intervention of the legislature, to distribute,
and regulate, the power?” 60 Justice Chase agreed, stating:

The notion has frequently been entertained, that the Federal
courts derive their judicial power immediately from the con-
stitution; but the political truth is that the disposal of the judi-
cial power (except in a few specified instances) belongs to con-
gress. If congress has given the power to this court, we possess
it, not otherwise: and if congress has not given the power to
us, or to any other court, it still remains at the legislative dis-
posal. Besides, congress is not bound, and it would, perhaps,

553 U.S. (3 Dall.) 321 (1796).

56 ]d. at 328.

574 U.S. 8 (1799).

581 Stat. 79.

594 U.S. at 8 (“Congress knew, that the English courts have amplified their jurisdiction,
through the medium of legal fictions; and it was readily foreseen, that by the means of a
colorable assignment to an alien, or to the citizen of another state, every controversy arising
upon negotiable paper might be drawn into the Federal courts.”) (citing argument of counsel).
See also 10 Annals of Congress, at 897-99 (1801) (discussing purpose of assignee provision).

60]d. at 10, n.a. (citing statement of Chief Justice Ellsworth).
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be inexpedient, to enlarge the jurisdiction of the Federal
courts, to every subject, in every form, which the constitution
might warrant.61

In Cary v. Curtis,®2 the Supreme Court upheld the application of
a statute that placed jurisdiction for all claims of illegally charged
customs duties with the Secretary of the Treasury. The Court stat-
ed that, under the statute, “it is the Secretary of the Treasury
alone in whom the rights of the government and of the claimant
are to be tested.”®3 In a broad decision, the Court upheld a Federal
statute that removed jurisdiction over all such claims from both the
state and Federal courts and dismissed the case for lack of jurisdic-
tion:

It is contended, however, that the language and the purposes
of Congress, if really what we hold them to be declared in the
statute of 1839, cannot be sustained, because they would be re-
pugnant to the Constitution, inasmuch as they would debar the
citizen of his right to resort to the courts of justice . . . [IIn
the doctrines so often ruled in this court that the judicial
power of the United States, although it has its origin in the
Constitution, is (except in enumerated instances, applicable ex-
clusively to this court) dependent for its distribution and orga-
nization, and for the modes of its exercise, entirely upon the
action of Congress, who possess the sole power of creating the
tribunals (inferior to the Supreme Court) for the exercise of the
judicial power, and of investing them with jurisdiction either
limited, concurrent, or exclusive, and of withholding jurisdic-
tion from them in the exact degrees and character which to
Congress may seem proper for the public good. To deny this po-
sition would be to elevate the judicial over the legislative
branch of the government, and to give to the former powers lim-
ited by its own discretion merely. It follows, then, that the
courts created by statute must look to the statute as the war-
rant for their authority, certainly they cannot go beyond the
statute, and assert an authority with which they may not be
invested by it, or which may be clearly denied to them. This
argument is in no wise impaired by admitting that the judicial
power shall extend to all cases arising under the Constitution
and laws of the United States. Perfectly consistent with such
an admission is the truth, that the organization of the judicial
power, the definition and distribution of the subjects of juris-
diction in the Federal tribunals, and the modes of their action
and authority, have been, and of right must be, the work of the
legislature. The existence of the Judicial Act itself, with its
several supplements, furnishes proof unanswerable on this
point. The courts of the United States are all limited in their

61]d. at 9, n.a. (citing statement of Justice Case).

6244 U.S. 236 (1845).

63]d. at 241 (“To permit the receipts at the customs to depend on constructions as numerous
as are the agents employed, as various as might be the designs of those who are interested;
or to require that those receipts shall await a settlement of every dispute or objection that might
spring from so many conflicting views, would be greatly to disturb, if not to prevent, the uni-
formity prescribed by the Constitution, and by the same means to withhold from the government
the means of fulfilling its important engagements . . . We have no doubts of the objects or the
import of that act; we cannot doubt that it . . . has made the head of the Treasury Department
the tribunal for the examination of claims for duties said to have been improperly paid.”).
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nature and constitution, and have not the powers inherent in
courts existing by prescription or by the common law.64

In Barry v. Mercein,®5 the Supreme Court stated that “[bly the
Constitution of the United States, the Supreme Court possesses no
appellate power in any case, unless conferred upon it by act of Con-
gress, nor can it, when conferred be exercised in any other form,
or by any other mode of proceeding than that which the law pre-
scribes.” 66

In Sheldon v. Sill,67 the Supreme Court stated:

It must be admitted, that if the Constitution had ordained and
established the inferior courts, and distributed to them their
respective powers, they could not be restricted or divested by
Congress. But as it has made no such distribution, one of two
consequences must result—either that each inferior court cre-
ated by Congress must exercise all the judicial powers not
given to the Supreme Court, or that Congress, having the
power to establish the courts, must define their respective ju-
risdictions. The first of these inferences has never been as-
serted, and could not be defended with any show of reason, and
if not, the latter would seem to follow as a necessary con-
sequence. And it would seem to follow, also, that, having a
right to prescribe, Congress may withhold from any court of its
creation jurisdiction of any of the enumerated controversies.
Courts created by statute can have no jurisdiction but such as
the statute confers. No one of them can assert a just claim to
jurisdiction exclusively conferred on another, or withheld from
all . . . Such has been the doctrine held by this court since its
first establishment. To enumerate all the cases in which it has
been either directly advanced or tacitly assumed would be tedi-
ous and unnecessary.68

In Mayor v. Cooper,%° the Supreme Court held that:

How jurisdiction shall be acquired by the inferior courts,
whether it shall be original or appellate, or original in part and
appellate in part, and the manner of procedure in its exercise
after it has been acquired, are not prescribed. The Constitution
is silent upon those subjects. They are remitted without check
or limitation to the wisdom of the legislature . . . As regards
all courts of the United States inferior to this tribunal, two
things are necessary to create jurisdiction, whether original or
appellate. The Constitution must have given to the court the
capacity to take it, and an act of Congress must have supplied
it. Their concurrence is necessary to vest it . . . It is the right
and the duty of the national government to have its Constitu-
tion and laws interpreted and applied by its own judicial tribu-
nals. In cases arising under them, properly brought before it,
this court is the final arbiter.70

64]d. at 244-46 (emphasis added).
6546 U.S. (5 How.) 103 (1847).
66]d. at 119.

6729 U.S. 441 (1850).

68]d. at 448-49.

6973 U.S. (6 Wall.) 247 (1868).
70]d. at 251-52.
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In United States v. Klein,” the Supreme Court struck down a
statute that purported to deny the lower U.S. Court of Claims and
the Supreme Court, on appeal, the authority to hear claims for
property brought by those who were pardoned by President Lincoln
following the Civil War. The Supreme Court held the statute un-
constitutional for two reasons. First, because the statute made hav-
ing received a pardon proof of disloyalty that effectively denied the
right to Federal judicial review, it found that in forbidding the
Court “to give the effect to evidence which, in its own judgment,
such evidence should have” and directing the court “to give it an
affect precisely contrary,” Congress had “inadvertently passed the
limit which separates the legislative from the judicial power.” 72
Second, the statute unconstitutionally “impair[ed] the effect of a
pardon, and thus infringled] the constitutional power of the Execu-
tive.” 73

In the opinion, however, the Supreme Court made clear that “[ilt
seems to us that this is not an exercise of the acknowledged power
of Congress to make exceptions and prescribe regulations to the ap-
pellate power.” 74 Further, the Court stated that “If [the challenged
statute] simply denied the right of appeal in a particular class of
cases, there could be no doubt that it must be regarded as an exer-
cise of the power of Congress to make ‘such exceptions from the ap-
pellate jurisdiction’ as should seem to it expedient. But the lan-
guage of the proviso shows plainly that it does not intend to with-
hold appellate jurisdiction except as a means to an end. Its great
and controlling purpose is to deny to pardons granted by the Presi-
dent the effect which this court had adjudged them to have.” 75 In
other words, the denial of Federal court jurisdiction would have
been upheld if it had not effectively acted to limit the President’s
constitutional pardon power. H.R. 2028 would not conflict with any
other constitutional authority granted by the Constitution.

In The Francis Wright,”6 the Supreme Court stated:

[W]hile the appellate power of this court under the Constitu-
tion extends to all cases within the judicial power of the United
States, actual jurisdiction under the power is confined within
such limits as Congress sees fit to prescribe . . . What those
powers shall be, and to what extent they shall be exercised,
are, and always have been, proper subjects of legislative con-
trol. Authority to limit the jurisdiction necessarily carries with
it authority to limit the use of the jurisdiction. Not only may
whole classes of cases be kept out of the jurisdiction altogether,
but particular classes of questions may be subjected to re-ex-
amination and review, while others are not.”?

In Stevenson v. Fain,”® the Supreme Court stated that “The Su-
preme Court alone possesses [original] jurisdiction derived imme-
diately from the Constitution, and of which the legislative power

7180 U.S. 128 (1871).

72]d. at 147.

31d.

74]d. at 146.

75]d. at 145 (emphasis added).

76105 U.S. 381 (1881).

77The Francis Wright, 105 U.S. 381, 385-86 (1881).
78195 U.S. 165 (1904).
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cannot deprive it, but the jurisdiction of the circuit courts depends
upon some act of Congress.” 79

In Kline v. Burke Construction Co.,8° the Supreme Court states
that:

Only the [original] jurisdiction of the Supreme Court is derived
directly from the Constitution. Every other court created by
the general government derives its jurisdiction wholly from the
authority of Congress. That body may give, withhold or restrict
such jurisdiction at its discretion, provided it be not extended
beyond the boundaries fixed by the Constitution . . . The Con-
stitution simply gives to the inferior courts the capacity to take
jurisdiction in the enumerated cases, but it requires an act of
Congress to confer it. And the jurisdiction having been con-
ferred may, at the will of Congress, be taken away in whole or
in part . . . A right which thus comes into existence only by
virtue of an act of Congress, and which may be withdrawn by
an act of Congress after its exercise has begun, cannot well be
described as a constitutional right.81

In Lauf v. E.G. Shinner & Co.,82 the Supreme Court again
upheld a statute that placed limits on the jurisdiction of the lower
Federal courts, stating “the power of the court to grant the relief
prayed depends upon the jurisdiction conferred upon it by the stat-
utes of the United States . . . Section 7 [of the Act] declares that
‘no court of the United States shall have jurisdiction to issue a tem-
porary or permanent injunction in any case involving or growing
out of a labor dispute, as herein defined,” [with certain exceptions]
. . . There can be no question of the power of Congress thus to de-
fS'lne and limit the jurisdiction of the inferior courts of the United

tates.”

In Lockerty v. Phillips,83 the Supreme Court similarly held, in
upholding a statute limiting lower courts’ jurisdiction over chal-
lenges to price controls, that

[bly this statute Congress has seen fit to confer on the Emer-
gency Court (and on the Supreme Court upon review of deci-
sions of the Emergency Court) equity jurisdiction to restrain
the enforcement of price orders under the Emergency Price
Control Act. At the same time it has withdrawn that jurisdic-
tion from every other Federal and state court. There is nothing
in the Constitution which requires Congress to confer equity
jurisdiction on any particular inferior Federal court. All Fed-
eral courts, other than the Supreme Court, derive their juris-
diction wholly from the exercise of the authority to “ordain and
establish” inferior courts, conferred on Congress by Article III,
§ 1, of the Constitution. Article III left Congress free to establish
inferior Federal courts or not as it thought appropriate. It could
have declined to create any such courts, leaving suitors to the
remedies afforded by state courts, with such appellate review by
this Court as Congress might prescribe. The Congressional
power to ordain and establish inferior courts includes the

79]d. at 167 (quotations and citations omitted).
80260 U.S. 226 (1922).

81]d. at 234.

82303 U.S. 323 (1938).

83319 U.S. 182 (1943).
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power of investing them with jurisdiction either limited, con-
current, or exclusive, and of withholding jurisdiction from them
in the exact degrees and character which to Congress may
seem proper for the public good. In the light of the explicit lan-
guage of the Constitution and our decisions, it is plain that
Congress has power to provide that the equity jurisdiction to
restrain enforcement of the Act, or of regulations promulgated
under it, be restricted to the Emergency Court, and, upon re-
view of its decisions, to this Court.84

While some have argued that Federal court jurisdiction is nec-
essary to ensure a Federal court exists to decide at least constitu-
tional questions, as eminent Federal jurisdiction scholar Martin
Redish has observed, “there is no logical way to limit the need for
an article III court to police the states to cases involving assertions
of constitutional rights. If the state courts are not to be allowed to
undermine the establishment of national supremacy, surely these
courts must also be policed on their interpretation and enforcement
of any Federal law. The supremacy clause, it should be recalled, is
not limited in its dictates to matters of constitutional law, much
less of constitutional right.” 85

Further, H.R. 2028 is entirely consistent with Marbury v. Madi-
son. Marbury v. Madison 86 established the principle of judicial re-
view and stands for the proposition that the Supreme Court has
the final say on the issues it decides provided either the issues it
decides are within its original jurisdiction or Congress, by statute,
has granted the Supreme Court the authority to hear the issue. If
a case does not fall within the jurisdiction of the Federal courts be-
cause Congress has not granted the required jurisdiction, Federal
courts simply cannot hear the case.

The author of Marbury v. Madison was Chief Justice John Mar-
shall, and Chief Justice Marshall himself, after he decided Marbury
v. Madison, dismissed cases when the Federal courts had not been
granted jurisdiction by Congress to hear them under the Judiciary
Act of 1789.87

84]d. at 187-88 (quotations and citations omitted) (emphasis added).

85 Martin H. Redish, “Constitutional Limitations on Congressional Power to Control Federal
Jurisdiction: A Reaction to Professor Sager,” 77 N.W.U.L.Rev. 143, 148 (1982).

865 U.S. 137 (1803). In Marbury v. Madison, the Supreme Court found that under Article III
of the Constitution, a party within the Supreme Court’s original jurisdiction must be a State
or an ambassador and that neither Marbury nor Madison was a state or an ambassador. Con-
sequently, the Supreme Court held that the original jurisdiction of the Supreme Court is fixed
by the Constitution and it dismissed the case because Congress had exceeded its constitutional
authority when it granted the Supreme Court original jurisdiction to hear Marbury’s case in the
Judiciary Act of 1789. Id.

87 See Gordon v. Caldcleugh, 7 U.S. 268 (1806) (dismissing case for lack of jurisdiction under
the Judiciary Act of 1789) (“This court has no jurisdiction, under the 25th section of the judici-
ary act of 1789, but in a case where a final judgment or decree has been rendered in the highest
court of law or equity of a state, in which a decision in the suit could be had, where is drawn
in question, the validity of a treaty or statute of, or an authority exercised under the United
States, and the decision is against their validity, &c. or where is drawn in question, the con-
struction of any clause of the constitution, or of a treaty, or statute of, or commission held under
the United States, and the decision is against the title, right, privilege or exemption, specially
set up or claimed by either party, under such clause of the said constitution, treaty, statute or
commission. In the present case, such of the defendants as were aliens, filed a petition to re-
move the cause to the Federal circuit court, under the 12th section of the same act. The state
court granted the prayer of the petition, and ordered the cause to be removed; the decision,
therefore, was not against the privilege claimed under the statute; and, therefore, this court has
no jurisdiction in the case. The writ of error must be dismissed.”).
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STATE COURTS ARE NOT SECOND-CLASS COURTS, AND THEY ARE
EQUALLY CAPABLE OF DECIDING FEDERAL CONSTITUTIONAL QUES-
TIONS

Federal legislation that precludes Federal court jurisdiction over
certain constitutional claims to remedy perceived abuses by Fed-
eral judges, and to preserve for the states and their courts the au-
thority to determine constitutional issues, rests comfortably within
our constitutional system.88

The Supreme Court has clearly rejected claims that state courts
are less competent to decide Federal constitutional issues than
Federal courts.89 Even famously liberal Justice William Brennan
wrote, in Northern Pipeline Construction Co. v. Marathon Pipe Line
Co.,90 that “virtually all matters that might be heard in Art. III
courts could also be left by Congress to state courts.”?9! Justice
Brennan was joined in that decision by Justices Marshall, Black-
mun, and Stevens.

And the leading scholars have long noted the constitutional alter-
native of state court resolutions of Federal constitutional claims. As
Martin Redish has observed, “The state courts have, since the na-
tion’s beginning, been deemed both fully capable of and obligated
(under the supremacy clause) to enforce Federal law, including the
Constitution . . . Congress has complete authority to have constitu-
tional rights enforced exclusively in the state courts . . .”92

Article VI of the Constitution states that “This Constitution .
shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby . . .” U.S. Constitution, Art. VI, Sec-
tion 2. As Martin Redish has pointed out, “It is all but inconceiv-
able that the framers who had vested total discretion in Congress
over substantive lawmaking, with the possibility that a Congress
‘biased’ towards the states could choose to pass no substantive Fed-
eral law at all and instead defer completely to state control, would
have fretted significantly over the possibility that Congress would

88 As Martin Redish has observed, the Founders did not intend to guarantee a Federal judici-
ary to ensure uniformity of Federal policy, but rather they intended to allow Congress the option
of creating and granting jurisdiction to Federal courts if Congress thought such was necessary
to police actions by state courts:

[The Founders’] fear seems to have been that, absent policing by some branch of the
Federal Government, state courts might undermine Federal supremacy. Ultimately, the
framers chose the judicial branch to perform this policing function. But if the policy-
making branches of the Federal Government—Congress and the executive—conclude in
a particular instance that there is no need to worry about state court interference, there
is, by definition, no possibility of interference with Federal supremacy; the Federal Gov-
ernment has chosen to deem acceptable whatever constructions of Federal law the state
courts develop.

Martin H. Redish, “Constitutional Limitations on Congressional Power to Control Federal Ju-
risdiction: A Reaction to Professor Sager,” 77 N.W.U.L.Rev. 143, 146-47 (1982). See also Martin
H. Redish, “Congressional Power to Regulate Supreme Court Appellate Jurisdiction Under the
Exceptions Clause: An Internal and External Examination,” 27 Villanova L. Rev. 900, 909
(1982) (“[TIIf the policy-making branches of the Federal Government—Congress and the Execu-
tive—conclude that whatever interpretations of Federal law given by state courts are acceptable,
there will be no need for Supreme Court policing of the state courts to assure compliance with
Federal supremacy . . . What is important for purposes of federalism is that Congress have the
power to check the states, not that such a check be required of Congress.”).

89 See Stone v. Rice, 428 U.S. 465, 492 (1976) (“lW]e are unwilling to assume that there now
exists a general lack of appropriate sensitivity to constitutional rights in the trial and appellate
courts of the several States. State courts, like Federal courts, have a constitutional obligation
to safeguard personal liberties and to uphold Federal law.”).

90458 U.S. 50 (1982).

91]d. at 64 n.15.

92 Martin H. Redish, “Constitutional Limitations on Congressional Power to Control Federal
Jggis&liction: A Reaction to Professor Sager,” 77 N.W.U.L.Rev. 143, 155, 157 (1982) (emphasis
added).
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take the lesser step of enacting substantive Federal law but leaving
to the state courts the final authority to interpret it.” 93

As leading Harvard Law School Federal jurisdiction scholar Paul
Bator has written, “If the Constitution means what it says, it
means that Congress can make the state courts—or, indeed, the
lower Federal courts—the ultimate authority for the decision of any
category of case to which the Federal judicial power extends . . .
Indeed, a powerful case can be made that such a plenary power
may be essential to making the institution of judicial review toler-
able in a democratic society.” 94

H.R. 2028 IS A PROPER EXERCISE OF CHECKS AND BALANCES

Far from violating the “separation of powers,” legislation that re-
serves to state courts jurisdiction to hear and decide certain classes
of cases is an exercise of one of the very “checks and balances” pro-
vided for in the Constitution.

As Lord Acton stated, “Power tends to corrupt and absolute
power corrupts absolutely.” No branch of the Federal Government
can be entrusted with absolute power, certainly not a handful of
tenured Federal judges appointed for life. The Constitution allows
the Supreme Court to exercise “judicial power,” but it does not
grant the Supreme Court unchecked power to define the limits of
its own power. Integral to the American constitutional system is
each branch of government’s responsibility to use all its powers to
prevent perceived instances of overreaching by the other branches.

Congress’s exercise of its authority to remove classes of cases
from Federal court jurisdiction does not transfer power from the
Federal judiciary to Congress. Rather, it transfers power from the
Federal judiciary to the state judiciary. Congress’s exercise of its
authority to remove classes of cases from Federal court jurisdiction
also does not give Congress the power to decide the outcome of
cases: that decisional authority would rest with the state courts.

H.R. 2028 does not dictate results: it only places final authority
over a state’s Pledge policy in the hands of the states themselves.

THE FOUNDERS CONSIDERED THE PEOPLE TO BE THE ULTIMATE
INTERPRETERS OF THE CONSTITUTION

While there is of course a place for judicial review, too often it
is forgotten that the Founders considered the People, and the Peo-
ple through their duly elected representatives, to be the ultimate
arbiters of the Constitution.

George Washington complained to his nephew Bushrod (a future
Justice of the Supreme Court) about the stubborn unwillingness of
Anti-Federalists to face this fundamental point. Washington wrote,
“The power under the Constitution will always be in the People. It

93 Martin H. Redish, “Constitutional Limitations on Congressional Power to Control Federal
Jurisdiction: A Reaction to Professor Sager,” 77 N.W.U.L.Rev. 143, 148 (1982).

94 Constitutional Restraints Upon the Judiciary, 97th Cong. 51, 55 (1981) (statement of Paul
M. Bator, Professor, Harvard Law School). See also Paul Bator, “The State Courts and Federal
Constitutional Litigation,” 22 Wm. & Mary L.Rev. 605, 627 (1981) (“We must never forget that
under our constitutional structure it is the state . . . courts that constitute our ultimate guar-
antee that a usurping legislature and executive cannot strip us of our constitutional rights.”).
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is entrusted for certain defined purposes, and for a certain limited
period, to representatives of their own chusing . . .”95

Thomas Jefferson, too, urged that “[w]hen the legislative or exec-
utive functionaries act unconstitutionally, they are responsible to
the people in their elective capacity,” adding that “[t]he exemption
of the judges from that is quite dangerous enough. I know of no
safe depository of the ultimate powers of the society but the people
themselves . . .”96

James Madison wrote that constitutional disputes could not ulti-
mately be resolved “without an appeal to the people themselves,
who, as grantors of the commission, can alone declare its true
meaning and enforce its observance.” 97 Madison also wrote in The
Federalist No. 51 that “[a] dependence on the people is no doubt
the primary controul on the government.” 98 Madison responded to
the question “what is to controul Congress” when it exceeds its con-
stitutional authority with the following answer: “Nothing within
the pale of the Constitution but sound argument & conciliatory ex-
postulations addressed both to Congress & to their Constituents.” 99
And Madison observed that among the most important devices for
securing the sovereignty of the People, matched only by “a circula-
tion of newspapers through the entire body of the people,” was
“Representatives going from, and returning among every part of
them.” 100

Speaker of the House Nathanial Macon, in 1802, responding to
those Wl’(lio claimed that without judicial review there would be civil
war, said:

Whenever we supposed the Constitution violated, did we talk
of civil war? No, sir; we depended on elections as the main cor-
ner-stone of our safety; and supposed, whatever injury the
State machine might receive from a violation of the Constitu-
tion, that at the next election the people would elect those that
would repair the injury and set it right again; and this in my
opinion ought to be the doctrine of us all; and when we differ
about Constitutional points, and the question shall be decided
against us, we ought to consider it a temporary evil, remem-
bering that the people possess the means of rectifying any
error that may be committed by us.101

As the Dean of Stanford Law School, Larry H. Kramer, has writ-
ten, the Supreme Court was never intended to be the ultimate au-
thority on constitutional issues, and only in recent decades has the
notion that the Supreme Court is the final authority on constitu-
tional issues taken hold in popular opinion. As Dean Kramer de-
scribes it, the Founders’

95 Letter from George Washington to Bushrod Washington (November 10, 1787), in 8 The Doc-
umentary History of the Ratification of the Constitution 154 (John P. Kaminski and Gaspare
J. Saladino eds. 1981).

96 Letter from Thomas Jefferson to William Charles Jarvis (September 28, 1820) in 10 The
Writings of Thomas Jefferson (Paul Leicester Ford ed. 1898) at 179-80.

97 7)’he Federalist No. 49, at 314 (James Madison), The Federalist Papers (Clinton Rossiter ed.,
1961).

98 The Federalist No. 51, at 290 (James Madison), The Federalist Papers (Clinton Rossiter ed.,
1961).

99 Letter from James Madison to Spencer Roane (May 6, 1821), in Madison: Writings 772, 774
(Jack N. Rakove, ed., 1999).

100 James Madison, “Public Opinion,” in 14 Papers of James Madison (Robert A. Rutland et
al., eds. 1975) at 179.

10177 Annals of Congress 717 (January 1802).
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Constitution remained, fundamentally, an act of popular will:
the people’s charter, made by the people . . . [I]t was “the peo-
ple themselves”—working through and responding to their
agents in the government—who were responsible for seeing
that it was properly interpreted and implemented. The idea of
turning this responsibility over to judges was simply unthink-
able . . . This modern understanding [of judicial review] is
. . . of surprisingly recent vintage. It reflects neither the origi-
nal conception of constitutionalism nor its course over most of
American history. Both in its origins and for most of our his-
tory, American constitutionalism assigned ordinary citizens a
central and pivotal role in implementing their Constitution
. . . [It was the original understanding that] [nJo one of the
branches [of government] was meant to be superior to any
other, unless it were the legislature, and when it came to con-
stitutional law, all were meant to be subordinate to the people
. . . [Iln a regime of popular constitutionalism it was not the
judiciary’s responsibility to enforce the constitution against the
legislature. It was the people’s responsibility: a responsibility
they discharged mainly through elections . . . It was the legis-
lature’s delegated responsibility to decide whether a proposed
law was constitutionally authorized, subject to oversight by the
people.102

Dean Kramer explains why there is not any mention of judicial
review in the Constitution:

Judicial review was not the question before the [Constitu-
tional] Convention. The question was how best to prevent the
enactment of unwise and unconstitutional Federal legislative
measures. The answer was an executive veto. (And not just a
veto, either. Additional checks on the risk of bad legislation in-
cluded federalism, bicameralism, and the likelihood that “the
best men in the Community would be comprised in the two
branches of [Congress].”) Some delegates were afraid that the
executive might be too weak, but a solid majority felt otherwise
and were concerned not to involve judges in the lawmaking
process. That settled, there was simply no need to say or do
anything more . . . This is why courts and judicial review
were so rarely featured during ratification: members of the
Founding generation had a different paradigm in mind. The
idea of depending on judges to stop a legislature that abused
its power never even occurred to the vast majority of partici-
pants in the debates.103

According to noted historian Gordon Woods, “Most Americans,
even those deeply concerned with the legislative abuses of the
1780’s, were too fully aware of the modern positivist conception of
law (made famous by Blackstone in his Commentaries of the Laws
of England ), too deeply committed to consent as the basis of law,
and from their colonial experience too apprehensive of the possible
arbitrariness and uncertainties of judicial discretion to permit

102 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 7-8, 58.

103]d. at 77, 91 (quoting comments of Federal convention delegate Elbridge Gerry, in 2 The
Record of the Federal Convention 98 (Max Farrand ed. 1966)).
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judges to set aside laws made by the elected representatives of the
people.” 104

Even early supporters of something akin to the modern notion of
judicial review conceded that when the courts, including the Su-
preme Court, were to decide constitutional issues, “In all doubtful
cases . . . the Act ought to be supported” and that “it should be
unconstitutional beyond dispute before it is pronounced such.”105
As Dean Kramer describes it, “[t]his limiting principle instantly be-
came an article of faith among the supporters of judicial review, ac-
companying virtually every statement of the doctrine.” 106

James Iredell recorded Justice Wilson and Judge Peters agreeing
on circuit in United States v. Ravara that “tho an Act of Congress
plainly contrary to the Constitution was void, yet no such construc-
tion should be given in a doubtful case.” 197 Justice Chase similarly
announced in Calder v. Bull that “if I ever exercise the jurisdiction
[to review legislation,] I will not decide any law to be void, but in
a very clear case,” 108 reiterating a point he had made previously
in Hylton v. United States.199 Bushrod Washington said much the
same thing in Cooper v. Telfair, noting that “[t]he presumption, in-
deed, must always be in favor of the validity of laws, if the contrary
is not clearly demonstrated.” 110 William Paterson agreed, observ-
ing that “to authorise this Court to pronounce any law void, it must
be a clear and unequivocal breach of the constitution, not a doubt-
ful and argumentative application.” 111 The early Supreme Court
acted accordingly, upholding a Federal tax law in Hylton v. United
States,112 and generally showing great reluctance to find even state
laws unconstitutional. The only antebellum case in which the Court
held a state law unconstitutional was Ware v. Hylton.113 The
“doubtful case” rule also explains why judges invariably illustrated
their understanding of judicial review with blatantly unconstitu-
tional laws, the most common example being a law denying the
right to trial by jury altogether.l14¢ The were, literally, the only
kinds of laws they could imagine declaring void. The closely divided
5-4 decisions of the modern Supreme Court striking down legisla-
tion enacted by duly elected representatives of the People would be
anathema to the Founders’ generation.

As Dean Kramer has written, for most of American history,
“ljludges did not typically intervene unless the unconstitutionality
of a law was clear beyond doubt, which as a practical matter left
questions of policy and expediency to politics. They also shied away
from divisive social conflicts—at least in their constitutional juris-

104 Gordon S. Wood, “Judicial Review in the Era of the Founding,” in Is the Supreme Court
the Guardian of the Constitution? 153, 158 (Robert A. Licht, ed. 1993).

105 Letter from James Iredell to Richard Dobbs Spaight (Aug. 26, 1787), in Griffith J. McRee,
2 Life and Correspondence of James Iredell (1857), at 172, 175.

106 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 65.

107 Recollections of James Iredell, quoted in William R. Casto, The Supreme Court in the
Early Republic: The Chief Justiceships of John Jay and Oliver Ellsworth, at 223 (1995). United
States v. Ravara is found at 2 U.S. (2 Dall.) 297 (C.C.D. Pa. 1793).

1083 U.S. (3 Dall.) 386, 395 (1798).

1093 U.S. (3 Dall.) 171, 173, 175 (1796).

1104 U.S. (4 Dall.) 14, 18 (1800).

1117d. at 19.

1123 U.S. (3 Dall.) 171 (1796).

1133 U.S. (3 Dall.) 199 (1796).

114 See, e.g., Kamper v. Hawkins, 3 Va. (I Va. Cases), at 39 (opinion of Judge Roane);
Vanhornes Lessee v. Dorrance, 2 U. S (2 Dall.) 304, 309 (1795); Marbury v. Madison, 5 U.S. (1
Cranch) 137, 179 (1803).
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prudence, and in sharp contrast to their handling of private law—
striking laws down only in the situations where judicial interven-
tion was least likely to be controversial. Courts were generally re-
spectful of political outcomes, acting in a manner that remained
consistent with long-standing practices of popular -constitu-
tionalism.” 115 According to William Nelson’s study of judicial re-
view in the early nineteenth century, “[olnce a legislature had re-
solved a conflict in a manner having widespread public support,
judges would in practice view the resolution as that of the people
at large . . . at least so long as a finding of inconsistency with the
constitution was not plain and unavoidable.” 116 As Dean Kramer
has written of the antebellum period, “[alt the Federal level, the
Supreme Court systematically deferred to Congress.” 117

The reason judges were so reluctant to hold Federal statutes un-
constitutional unless they were indisputably so was because, as
Dean Kramer has written, it was widely understood that “judges
were no more authoritative on these [constitutional] matters than
any other public official, and their judgments about the meaning of
the Constitution, like those of everyone else, were still subject to
oversight and ultimate resolution by the people themselves. This,
in fact, is all that Marbury v. Madison actually says or does.” 118
During the entire antebellum period, the Supreme Court struck
down only two Federal statutes, one in the notorious Dred Scott 11°
decision, and only later did the Court aggressively exercise judicial
review. As Dean Kramer has written:

Dred Scott stuck out like a sore thumb partly because it was
so unprecedented for the Supreme Court to assert its will over
and against Congress . . . Having found only two Federal laws
unconstitutional during the entire antebellum period (in
Marbury and Dred Scott ), the Court [then] struck down four
Federal statutes in the 1860’s alone, followed by seven in the
1870’s, four more in the 1880’s, and five in the 1890’s. While
these numbers seem small by comparison to today (the Court
struck down thirty Federal laws between 1990 and 2000, for
example, the most in its history), the change was striking
enough to convince some commentators that it was only in this
period that judicial review “really” became established.120

As Dean Kramer has described modern history, “as Warren
Court activism crested in the mid-1960s, a new generation of lib-
eral scholars discarded opposition to courts and turned the liberal
tradition on its head by embracing a philosophy of broad judicial
authority . . . [Tlhe main body of liberal intellectuals put aside
misgivings about electoral accountability, frankly conceding that ju-
dicial review might be in tension with democracy while justifying

115 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 150.

116 William E. Nelson, “Changing Conceptions of Judicial Review: The Evolution of Constitu-
tional Theory in the States, 1790-1860,” 120 U.Pa. L. Rev. 1166, 1176 (1972).

117 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 150-51.

1181d. at 114.

119 Dred Scott v. Sanford, 60 U.S. 393 (1856).

120 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 213 (citing Congressional Research Service, The Constitution
of the United States of America: Analysis and Interpretation (1998)).
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any trade-off on the ground that courts could advance the more im-
portant cause of social justice.” 121
As Dean Kramer has written:

Whatever else one might think, [such a view] plainly rep-
resents a profound change from what . . . was historically the
case. Neither the Founding generation nor their children nor
their children’s children, right on down to our grandparents’
generation, were so passive about their role as republican citi-
zens. They would not have accepted—did not accept—being
told that a lawyerly elite had charge of the Constitution, and
they would have been incredulous if told (as we are often told
today) that the main reason to worry about who becomes presi-
dent is that the winner will control judicial appointments.
Something would have gone terribly wrong, they believed, if an
unelected judiciary were being given that kind of importance
and deference. Perhaps such a country could still be called
democratic, but it would no longer be the kind of democracy
Americans had fought and died and struggled to create . . .
We see this in the excessive celebration of Marbury v. Madi-
son, whose bloated significance seems immune to historical cor-
rection . . . Marbury and Brown loom large in these histories.
The judicially inspired prosecutions for sedition, Dred Scott,
the dismantling of Reconstruction, the fifty years of opposition
to social welfare legislation, Korematsu, complicity in the Red
scares, and the current hobbling of Federal power to remedy
discrimination all somehow shrink into insignificance.122

THE DEMOCRATIC PARTY, THE PROGRESSIVE PARTY, AND THE PRESI-
DENCIES OF BOTH THEODORE AND FRANKLIN DELANO ROOSEVELT
HAVE FOLLOWED THE FOUNDERS UNDERSTANDING THAT THE PEO-
PLE, NOT THE SUPREME COURT, ARE THE ULTIMATE ARBITERS OF
THE CONSTITUTION

The Democratic Party, the Progressive Party, and the presi-
dencies of both Theodore and Franklin Delano Roosevelt have fol-
lowed the Founders’ understanding that the people, and not the
Supreme Court, are the ultimate arbiters of the Constitution.

Martin Van Buren, one of the founders of the Democratic Party,
reported the following comments of Senator Hugh Lawson White
during a Senate debate:

The honorable Senator [Webster] argues that the Constitution
has constituted the Supreme Court a tribunal to decide great

constitutional questions . . . and that when they have done so,
the question is put at rest, and every other department of the
government must acquiesce. This doctrine I deny . . . If dif-

ferent interpretations are put upon the Constitution by the dif-
ferent departments, the people is the tribunal to settle the dis-
pute. Each of the departments is the agent of the people, doing
their business according to the powers conferred; and where

121]d. at 223.
122 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 228-29.
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there is a disagreement as to the extent of these powers, the
people themselves, through the ballot-boxes, must settle it.123

“This,” Van Buren concluded, “is the true view of the Constitu-
tion”—taken not only by “those who framed and adopted it,” but
also “by the founders of the Democratic party.” 124

Even the 1912 Progressive Party Platform declared that “We
hold with Thomas Jefferson and Abraham Lincoln that the people
are the masters of their Constitution,” and that “[iln accordance
with the needs of each generation the people must use their sov-
ereign power to establish and maintain” the ends of republican gov-
ernment.125 It was in accordance with this declaration that Pro-
gressives demanded “such restriction of the courts as shall leave to
the people the ultimate authority to determine fundamental ques-
tions of social welfare and public policy.” 126

Theodore Roosevelt in 1912 argued the American people must be
made “the masters and not the servants of even the highest court
in the land” and “the final interpreters of the Constitution,” for “if
the people are not to be allowed finally to interpret the funda-
mental law, ours is not a popular government.” 127 Theodore Roo-
sevelt stated “I do not say that the people are infallible. But I do
say that our whole history shows that the American people are
more often sound in their decisions than is the case with any of the
governmental bodies to whom, for their convenience, they have del-
egated portions of their power. If this is not so, then there is no
justification for the existence of our government; and if it is so,
then there is no justification for refusing to give the people the
real, and not merely the nominal, ultimate decision on questions of
constitutional law.” 128

And President Franklin Roosevelt said “lay rank and file can
take cheer from the historic fact that every effort to construe the
Constitution as a lawyer’s contract rather than a layman’s charter
has ultimately failed. Whenever legalistic interpretation has
clashed with contemporary sense on great questions of broad na-
tional policy, ultimately the people and the Congress have had
their way.” 129

As Maryland Representative David J. Lewis explained to the
House of Representatives in 1935:

The Constitution has made ample protective provision [for pre-
venting unconstitutional laws]. A bill may be vetoed by a ma-
jority in the House or Senate, where it is first proposed; if not
vetoed by either House, then by the President. If vetoed by
none of these, the people at the next election can elect a new
Congress to repeal the act. Here are three successive occasions
when responsible officials, sworn to uphold the Constitution,
elected by and responsible to the people, may, as they often do,

123 Martin Van Buren, Inquiry into the Origins and Courts of Political Parties in the United
States at 329-30 (1867).

124]d. at 330.

12z Eatform of the Progressive Party (August 7, 1912).

1

127Theodore Roosevelt, A Charter of Democracy—Address before the Ohio Constitutional Con-
vention at Columbus, Ohio, Feb. 21, 1912, in Social Justice and Popular Rule: Essays, Address-
es, and Public Statements Relating to the Progressive Movement 119, 141-42 (1926).

128 Jd. at 142.

129 Franklin D. Roosevelt, Address on Constitution Day, Washington, D.C., Sept. 17, 1937, in
6 The Public Papers and Addresses of Franklin D. Roosevelt 359, 362-63, 365 (Samuel I.
Rosenman ed. 1941).
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exercise a preventive veto. The unwise or unconstitutional bill
is thus stopped before the obligations are fixed on the citizen.
From 1789 to 1857—68 years—this kind of veto alone ob-
tained. It surely sufficed the Republic through its period of
greatest development, a chapter of changes and progress, I
venture to affirm, without parallel in the history of nations.130

As Dean Kramer has written:

Simply put, supporters of judicial supremacy are today’s aris-
tocrats. One can say this without being disparaging, meaning
only to connect modern apologists for judicial authority with
that strand in American thought that has always been con-
cerned first and foremost with “the excess of democracy” .
Today’s democrats, in the meantime, are no less concerned
about individual rights than were their intellectual forebears:
Jefferson, Madison, and Van Buren. But like these prede-
cessors, those with a democratic sensibility have greater faith
in the capacity of their fellow citizens to govern responsibly.
They see risk, but are not persuaded that the risks justify cir-
cumscribing popular control by overtly undemocratic means. In
earlier periods, aristocrats and democrats found themselves on
opposite sides of such issues as executive power or federalism.
Today, the point of conflict is judicial review, as it was for
much of the twentieth century . . . The question Americans
must ask themselves is whether they are comfortable handing
their Constitution over to the forces of aristocracy: whether
they share this lack of faith in themselves and their fellow citi-
zens, or whether they are prepared to assume once again the
full responsibility of self-government. And make no mistake:
The choice is ours to make, necessarily and unavoidably. The
Constitution does not make it for us. Neither does history or
tradition or law.” 131

As Dean Kramer has summarized:

The point, finally, is this: to control the Supreme Court, we
must first lay claim to the Constitution ourselves. That means
publicly repudiating Justices who say that they, not we, pos-
sess ultimate authority to say what the Constitution means. It
means publicly reprimanding politicians who insist that “as
Americans” we should submissively yield to whatever the Su-
preme Court decides . .. What did earlier generations of
American do? What did Jefferson, Jackson, Lincoln, the Recon-
struction Congress, and Roosevelt do? The Constitution leaves
room for countless political responses to an overly assertive
Court: Justices can be impeached, the court’s budget can be
slashed, the President can ignore its mandates, Congress can
strip it of jurisdiction or shrink its size or pack it with new
members or give it burdensome new responsibilities or revise
its procedures. The means are available, and they have been
used to great effect when necessary—used, we should note, not

130 Franklin D. Roosevelt, Address on Constitution Day, Washington, D.C., Sept. 17, 1937, in
6 The Public Papers and Addresses of Franklin D. Roosevelt 359, 362-63, 365 (Samuel I.
Rosenman ed. 1941).

131 Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review
(Oxford University Press 2004) at 247.



32

by disreputable or failed leaders, but by some of the most ad-
mired Presidents and Congresses in American history.132

“UNDER GOD” IN THE PLEDGE IS ONE OF INNUMERABLE HISTORICAL
REFERENCES TO AND ACKNOWLEDGMENTS OF AMERICA’S RELIGIOUS
HERITAGE

Striking down the words “under God” in the Pledge—and thereby
precluding acknowledgment of the religious ideas that inspired mo-
mentous events in our Nation’s history—would preclude public rec-
ognition of America’s most significant historical landmarks. What
follows is only a partial list of religious references in places and
events that have defined American history.

Christopher Columbus set sail “by the Grace of God” with the
“hope[] that by God’s assistance some of the continents and islands
in the oceans will be discovered.” Rector v. Holy Trinity Church,
143 U.S. 457, 465-66 (1892).

Virginia’s first charter granted by King James I commenced with
the words: “We, greatly commending, and graciously accepting of,
their Desires for the Furtherance of so noble a Work, which may,
by the Providence of Almighty God, hereafter tend to the Glory of
his Divine Majesty, in propagating of Christian Religion to such
People, as yet live in Darkness and miserable Ignorance of the true
knowledge and Worship of God, and may in time bring . . . a set-
tled and quiet Government. . . .” Rector v. Holy Trinity Church,
143 U.S. 457, 466 (1892).

On November 11, 1620, prior to embarking for the shores of
America, the Pilgrims signed the Mayflower Compact that de-
clared: “Having undertaken, for the Glory of God, and Advance-
ment of the Christian Faith, and the Honour of our King and
Country, a Voyage to plant the first Colony in the northern Parts
of Virginia; Do by these Presents, solemnly and mutually, in the
Presence of God and one another, covenant and combine ourselves
together into a civil Body Politick, for our better Ordering and
Preservation, and Furtherance of the Ends aforesaid.” Rector v.
Holy Trinity Church, 143 U.S. 457, 466 (1892).

The Massachusetts 1629 charter declared, “[O]ur said people . . .
be so religiously, peaceably, and civilly governed as their good life
and orderly conversation may win and incite the natives . . . to the
knowledge and obedience of the only true God and Savior of man-
kind, and the Christian faith, which . . . is the principal end of
this plantation.” Documents of American History 18 (Henry Steele
Commager ed., Meredith Publishing Co. 7th ed. 1963).

In the charter of privileges granted William Penn to Pennsyl-
vania in 1701, it is recited, “Because no People can be truly happy,
though under the greatest Enjoyment of Civil Liberties, if abridged
of the Freedom of their Consciences, as to their Religious Profes-
sion and Worship; And Almighty God being the only Lord of Con-
science, Father of Lights and Spirits; and the Author as well as Ob-
ject of all divine Knowledge, Faith, and Worship, who only doth en-
lighten the Minds, and persuade and convince the Understandings
of People, I do hereby grant and declare. . . .” Rector v. Holy Trin-
ity Church, 143 U.S. 457, 467 (1892).

132]d. at 247-49.
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The Fundamental Orders of Connecticut explained that the docu-
ment had been created, “[W]lell knowing where a people are gath-
ered together the word of God requires that to maintain the peace
and union of such a people, there should be an orderly and decent
government established according to God.” Rector v. Holy Trinity
Church, 143 U.S. 457, 467 (1892); John Fiske, The Beginnings of
New England 127-28 (Boston, Houghton, Mifflin & Co., 1898).

Alexander Hamilton stated, “No human laws are of any validity
if contrary to [the law dictated by God Himself].” Alexander Ham-
ilton, Signer of the Constitution, Papers of Alexander Hamilton,
Vol. I, at 87 (Harold C. Syrett ed., Columbia Univ. Press 1961)
(quoting William Blackstone, Commentaries on the Laws of Eng-
land, Vol I, at 41).

Alexander Hamilton also explained, “Natural liberty is a gift of
the beneficent Creator to the whole human race, and that civil lib-
erty is founded in that, and cannot be wrested from any people
without the most manifest violation of justice.” Alexander Ham-
ilton, The Farmer Refuted (February 23, 1775), in 1 The Papers of
Alexander Hamilton 104 (H. Syrett ed. 1961).

In our Declaration of Independence, the Founders based their
right to “dissolve the Political Bands which have connected them
with another” on the “Laws of Nature and of Nature’s God.” They
then declared, “We hold these Truths to be self-evident, that all
Men are created equal, that they are endowed by their Creator
with certain unalienable Rights, that among these are Life, Lib-
erty, and the Pursuit of Happiness.” They ended, “We, therefore,

the Representatives of the United States of America, . . . appeal-
ing to the Supreme Judge of the World . . . do, . . . with a firm
Reliance on the Protection of divine Providence, . . . pledge to

each other our Lives, our Fortunes, and our sacred Honor.” The
Declaration of Independence (1776).

John Witherspoon, who signed the Declaration of Independence,
stated, “God grant that in America true religion and civil liberty
may be inseparable and that the unjust attempts to destroy the one
may in the issue tend to the support and establishment of both.”
John Witherspoon, Signer of the Declaration, The Works of John
Witherspoon, Vol. IX, at 231 (Edinburgh, J. Ogle) (1815).

The Manifesto of the Continental Congress appealed, “to the God
who searcheth the hearts of men for the rectitude of our intentions;
and in His holy presence declare that, as we are not moved by any
light or hasty suggestions of anger or revenge . . . adhere to this
our determination.” 4 Samuel Adams, The Writings of Samuel
Adams 86 (Harry Alonzo Cushing ed., G.P. Putnam’s Sons 1904).

George Washington used the phrase “under God” in several of his
orders to the Continental Army. On one occasion he wrote that
“The fate of unborn millions will now depend, under God, on the
courage and conduct of this army.” See American Center Law and
Justice Position Paper on the Pledge of Allegiance, available at
http://www.aclj.org/resources/pledge/pledge—postition—paper.pdf.
On another occasion, Washington encouraged his army, declaring
that “the peace and safety of this country depends, under God, sole-
ly on the success of our arms.” 3 The Writings of George Wash-
ington 301 (John C. Fitzpatrick ed., 1931-1944).

In 1781, Thomas Jefferson, the author of the Declaration of Inde-
pendence and later the Nation’s third President, in his work titled
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“Notes on the State of Virginia” wrote, “God who gave us life gave
us liberty. And can the liberties of a nation be thought secure when
we have removed their only firm basis, a conviction in the minds
of the people that these liberties are of the Gift of God. That they
are not to be violated but with His wrath? Indeed, I tremble for my
country when I reflect that God is just; that his justice cannot sleep
forever.” Thomas Jefferson, Notes on the State of Virginia, Query
XVIII 169 (Penguin Books 1999) (1785).

The formal peace treaty with Great Britain, signed by dJohn
Adams, Benjamin Franklin, and John Jay on September 3, 1783,
in its opening line invoked God with the words, “In the Name of
the most Holy and undivided Trinity.” 2 Treaties and Other Inter-
national Acts of the United States of America 151 (Hunter Miller
ed., Gov’t Printing Office 1931).

James Madison’s Memorial and Remonstrance Against Religious
Assessments: “It is the duty of every man to render to the Creator
such homage, and such only, as he believes to be acceptable to him.
This duty is precedent both in order of time and degree of obliga-
tion, to the claims of Civil Society. Before any man can be consid-
ered as a member of Civil Society, he must be considered as a sub-
ject of the Governor of the Universe[.]” James Madison, Memorial
and Remonstrance Against Religious Assessments § 1 (1785).

On May 14, 1787, George Washington, as President of the Con-
stitutional Convention, rose to admonish and exhort the delegates
and declared, “If to please the people we offer what we ourselves
disapprove, how can we afterward defend our work? Let us raise
a standard to which the wise and the honest can repair; the event
is in the hand of God!” 4 U.S.C.A. §4 (West Supp. 2003) (historical
notes). Five weeks later, on June 28, with Convention delegates
“groping . . . in the dark to find political truth,” Benjamin Frank-
lin pondered “applying to the Father of lights to illuminate our un-
derstandings,” famously recalling that, during the Revolutionary
War, God had “heard, and . . . graciously answered” the “daily
prayer in this room for the divine protection.” 1 Max Farrand, The
Records of the Federal Convention of 1787, at 451 (rev. ed. 1966).

Benjamin Rush said at the ratifying convention, “Where there is
no religion, there will be no morals.” Benjamin Rush, Speech in
Pennsylvania Ratifying Convention (Dec. 12, 1787), reprinted in
Merrill Jensen, ed., 2 Documentary History of the Ratification of
the Constitution 595 (1976).

Benjamin Franklin wrote, “Freedom is not a gift bestowed upon
us by other men, but a right that belongs to us by the laws of God.”
Benjamin Franklin, Maxims and Morals (1789).

Rufus King, who signed the Constitution, stated, “The . . . law
established by the Creator, which has existed from the beginning,
extends over the whole globe, is everywhere and at all times bind-
ing upon mankind . . . [This] law is the law of God by which he
makes his way known to man and is paramount to all human con-
trol.” Rufus King, Signer of the Constitution, The Life and Cor-
respondence of Rufus King, Vol. VI, at 276 (Charles King ed., G.P.
Putnam’s Sons 1900).

James Wilson, another signer of the Constitution, stated “God

. is the promulgator as well as the author of natural law.”
James Wilson, signer of the Constitution, U.S. Supreme Court Jus-
tice, The Works of the Honourable James Wilson, Vol I, at 64 (Bird
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Wilson ed., Philadelphia, Lorenzo Press 1804). He also stated “All
[laws], however, may be arranged in two different classes: (1) Di-
vine. (2) Human . . . But it should always be remembered that
this law, natural and revealed, made for men or for nations, flows
from the same Divine source: it is the law of God . . . Human law
must rest its authority ultimately upon the authority of that law
which is Divine.” Id. at 103-05.

And Gouvernor Morris stated, “I believe that religion is the only
solid base of morals and that morals are the only possible support
of free governments.” Gouvernor Morris, Penman and Signer of the
Constitution, A Diary of the French Revolution, Vol II, at 452 (Bos-
ton, Houghton Mifflin 1939).

Article VII in the U.S. Constitution refers to “the Year of Our
Lord,” 1787. U.S. Const. art. VII.

On July 21, 1789, on the same day that it approved the Estab-
lishment Clause concerning religion, the First Congress of the
United States also passed the Northwest Ordinance, providing for
a territorial government for lands northwest of the Ohio River,
which declared, “Religion, morality, and knowledge, being nec-
essary to good government and the happiness of mankind, schools
and the means of education shall forever be encouraged.” The
Northwest Ordinance, 1 Stat. 51 (1789).

The Father of the Country, George Washington, acknowledged on
many occasions the role of Divine Providence in the Nation’s af-
fairs. His first inaugural address is replete with references to God,
including thanksgivings and supplications: “Such being the impres-
sions under which I have, in obedience to the public summons, re-
paired to the present station, it would be peculiarly improper to
omit in this first official act my fervent supplications to that Al-
mighty Being who rules over the universe, who presides in the
councils of nations, and whose providential aids can supply every
human defect, that His benediction may consecrate to the liberties
and happiness of the people of the United States a government in-
stituted by themselves for these essential purposes, and may en-
able every instrument employed in its administration to execute
with success the functions allotted to his charge. In tendering this
homage to the Great Author of every public and private good, I as-
sure myself that it expresses your sentiments not less than my
own, nor those of my fellow-citizens at large less than either. No
people can be bound to acknowledge and adore the Invisible Hand
which conducts the affairs of men more than those of the United
States.” Speeches of the American Presidents 3 (Steven Anzovin &
Janet Podell eds., The HW. Wilson Co. 1988).

President Washington noted in his Farewell Address that “rea-
son and experience both forbid us to expect that national morality
can prevail in exclusion of religious principle.” Speeches of the
American Presidents 18 (Steven Anzovin & Janet Podell eds., The
H.W. Wilson Co. 1988).

John Jay, the first Chief Justice of the Supreme Court, stated,
“The . . . natural law was given by the Sovereign of the Universe
to all mankind.” John Jay, First Chief Justice, The Life of John
Jay, Vol II, at 385, William Jay, editor (New York., J & J Harper,
1833).

The Virginia Act for Religious Freedom provides “Whereas, Al-
mighty God hath created the mind free.” Va. Code Ann. §57-1
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(West 2003). The Act continues by stating that any attempt by the
government to influence the mind through coercion is “a departure
from the plan of the Holy Author of our religion, who, being Lord
both of body and mind, yet chose not to propagate it by coercions
on either, as was in his Almighty power to do . . .” Va. Code Ann.
§57-1 (West 2003).

Supreme Court Justice Joseph Story stated, “The promulgation
of the great doctrines of religion; the being and attributes and prov-
idence of one Almighty God; the responsibility to Him for all ac-
tions; founded upon moral freedom and accountability; a future
state of rewards and punishments; the cultivation of personal, so-
cial, and benevolent virtues;—these can never be a matter of indif-
ference in any well-ordered community. It is, indeed, difficult to
conceive how any civilized society can well exist without them.” Jo-
seph Story, U.S. Supreme Court Justice, Commentaries on the
Constitution of the United States, Vol. III, at 722-23 (Boston,
Hillard, Gray & Co.) (1833). “It yet remains a problem to be solved
in human affairs whether any free government can be permanent
where no public worship of God and the support of religion con-
stitute no part of the policy or duty of the state in any assignable
shape.” Id. at 7217.

As John Quincy Adams, the fifth President of the United States,
explained in his famous oration, “The Jubilee of the Constitution”:
“[TThe virtue which had been infused into the Constitution of the
United States . . . was no other than the concretion of those ab-
stract principles which had been first proclaimed in the Declaration
of Independence—namely, the self-evident truths of the natural
and unalienable rights of man . . . always subordinate to the rule
of right and wrong, and always responsible to the Supreme Ruler
of the universe for the rightful exercise of that . . . power . . .
This was the platform upon which the Constitution of the United
States had been erected.” John Quincy Adams, The Jubilee of the
Constitution 54. He continued that ‘“The laws of nature and of na-
ture’s God’ . . . of course presupposes the existence of God, the
moral ruler of the universe, and a rule of right and wrong, of just
and unjust, binding upon man, preceding all institutions of human
society and of government.” Id. at 3-14.

Robert Winthrop, U.S. Speaker of the House in 1849, stated: “All
societies of men must be governed in some way or other . . . Men,
in a word, must necessarily be controlled, either by a power within
them, or a power without them; either by the word of God, or by
the strong arm of man; either by the Bible, or by the bayonet.”
Gary North & Gary DeMar, Christian Reconstruction: What It Is,
What It Isn’t 188 (1991).

On November 19, 1863, President Abraham Lincoln delivered his
Gettysburg Address on the site of the battle and declared, “It is
rather for us to be here dedicated to the great task remaining be-
fore us—that from these honored dead we take increased devotion
to that cause for which they gave the last full measure of devo-
tion—that we here highly resolve that these dead shall not have
died in vain—that this Nation, under God, shall have a new birth
of freedom—and that Government of the people, by the people, for
the people, shall not perish from the earth.” Speeches of the Amer-
ican Presidents 193 (Steven Anzovin & Janet Podell eds., The H-W.
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Wilson Co. 1988). (There are 14 references to God in the 669 words
comprising the Gettysburg Address.)

President Franklin D. Roosevelt said, “In teaching this demo-
cratic faith to American children, we need the sustaining, but-
tressing aid of those great ethical religious teachings which are the
heritage of our modern civilization. For ‘not upon strength nor
upon power, but upon the spirit of God’ shall our democracy be
founded.” Public Papers of the Presidents, F.D. Roosevelt, 1940,
Item 149, Office of Fed. Reg. (2003).

On April 28, 1952, in the decision of the Supreme Court of the
United States in Zorach v. Clauson, 343 U.S. 306 (1952), in which
school children were allowed to be excused from public schools for
religious observances and education, Justice William O. Douglas, in
writing for the Court, stated:

The First Amendment, however, does not say that in every and
all respects there shall be a separation of Church and State.
Rather, it studiously defines the manner, the specific ways, in
which there shall be no concert or union or dependency one on
the other. That is the common sense of the matter. Otherwise
the state and religion would be aliens to each other—hostile,
suspicious, and even unfriendly. Churches could not be re-
quired to pay even property taxes. Municipalities would not be
permitted to render police or fire protection to religious groups.
Policemen who helped parishioners into their places of worship
would violate the Constitution. Prayers in our legislative halls;
the appeals to the Almighty in the messages of the Chief Exec-
utive; the proclamations making Thanksgiving Day a holiday;
“so help me God” in our courtroom oaths—these and all other
references to the Almighty that run through our laws, our pub-
lic rituals, our ceremonies would be flouting the First Amend-
ment. A fastidious atheist or agnostic could even object to the
supplication with which the Court opens each session: “God
save the United States and this Honorable Court.”

Zorach v. Clauson, 343 U.S. 306, 312—-13 (1952).

President Kennedy exhorted, “The world is very different now
. . . And yet the same revolutionary beliefs for which our forebears
fought are still at issue around the globe—the belief that the rights
of man come not from the generosity of the state but from the hand
of God. With good conscience as our only sure reward, with history
the final judge of our deeds, let us go forth to lead the land we love,
asking His blessing and His help, but knowing that here on earth
God’s work must truly be our own.” Engel v. Vitale, 370 U.S. 421,
448 (1962) (dissenting opinion) (discussing quotes from Presidents
Washington, Adams, Jefferson, Madison, Lincoln, Cleveland, Wil-
son, Roosevelt, Eisenhower and Kennedy).

In the decision of the Supreme Court of the United States in Ab-
ington School District v. Schempp, 374 U.S. 203 (1963), in which
compulsory school prayer was held unconstitutional, Justices Gold-
berg and Harlan, concurring in the decision, stated:

But untutored devotion to the concept of neutrality can lead to
invocation or approval of results which partake not simply of
that noninterference and noninvolvement with the religious
which the Constitution commands, but of a brooding and per-
vasive devotion to the secular and a passive, or even active,
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hostility to the religious. Such results are not only not com-
pelled by the Constitution, but, it seems to me, are prohibited
by it. Neither government nor this Court can or should ignore
the significance of the fact that a vast portion of our people be-
lieve in and worship God and that many of our legal, political,
and personal values derive historically from religious teach-
ings. Government must inevitably take cognizance of the exist-
ence of religion and, indeed, under certain circumstances the
First Amendment may require that it do so.

Abington School District v. Schempp, 374 U.S. 203, 306 (1963)
(Goldberg, J.,

concurring).

Justice Brennan, in Abington School District v. Schempp, 374
U.S. 203, 304 (1963), offered, “The reference to divinity in the re-
vised pledge of allegiance, for example, may merely recognize the
historical fact that our Nation was believed to have been founded
‘under God.” Thus reciting the pledge may be no more of a religious
exercise than the reading aloud of Lincoln’s Gettysburg Address,
which contains an allusion to the same historical fact.”

On March 5, 1984, in the decision of the Supreme Court of the
United States in Lynch v. Donnelly, 465 U.S. 668, 674-77 (1984),
in which a city government’s display of a nativity scene was held
to bedconstitutional, Chief Justice Burger, writing for the Court,
stated:

There is an unbroken history of official acknowledgment by all
three branches of government of the role of religion in Amer-
ican life from at least 1789 . . . [Elxamples of reference to our
religious heritage are found in the statutorily prescribed na-
tional motto “In God We Trust,” which Congress and the Presi-
dent mandated for our currency, [see 31 U.S.C. §5112(d)(1)
(1982),] and in the language “One Nation under God,” as part
of the Pledge of Allegiance to the American flag. That pledge
is recited by thousands of public school children—and adults—
every year . . . Art galleries supported by public revenues dis-
play religious paintings of the 15th and 16th centuries, pre-
dominantly inspired by one religious faith. The National Gal-
lery in Washington, maintained with Government support, for
example, has long exhibited masterpieces with religious mes-
sages, notably the Last Supper, and paintings depicting the
Birth of Christ, the Crucifixion, and the Resurrection, among
many others with explicit Christian themes and messages. The
very chamber in which oral arguments on this case were heard
is decorated with a notable and permanent—not seasonal—
symbol of religion: Moses with Ten Commandments. Congress
has long provided chapels in the Capitol for religious worship
and meditation.

On June 4, 1985, in the decision of the Supreme Court of the
United States in Wallace v. Jaffree, 472 U.S. 38 (1985), in which
a mandatory moment of silence to be used for meditation or vol-
untary prayer was held unconstitutional, Justice O’Connor, concur-
ring in the judgment and addressing the contention that the
Court’s holding would render the Pledge of Allegiance unconstitu-
tional because Congress amended it in 1954 to add the words
“under God,” stated, “In my view, the words ‘under God’ in the
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Pledge, as codified at 36 U.S.C. § 172, serve as an acknowledgment
of religion with ‘the legitimate secular purposes of solemnizing pub-
lic occasions, [and] expressing confidence in the future.”” Wallace v.
Jaffree, 472 U.S. 38, 78 n.5 (1985) (O’Connor, J., concurring).

On November 20, 1992, the United States Court of Appeals for
the 7th Circuit, in Sherman v. Community Consolidated School
District 21, 980 F.2d 437 (7th Cir. 1992), held that a school dis-
trict’s policy for voluntary recitation of the Pledge of Allegiance in-
cluding the words “under God” was constitutional.

In President Bush’s 2003 State of the Union address, he ended
with these words: “Americans are a free people, who know that
freedom is the right of every person and the future of every nation.
The liberty we prize is not America’s gift to the world; it is God’s
gift to humanity. We Americans have faith in ourselves, but not in
ourselves alone. . . . We do not claim to know all the ways of Prov-
idence, yet we can trust in them, placing our confidence in the lov-
ing God behind all of life and all of history. May He guide us now,
and may God continue to bless the United States of America.”
Weekly Compilation of Presidential Documents, Vol. 39, No. 5, at
116 (Office of the Federal Register, February 3, 2003).

God is Recognized in Our Highest Federal Offices and National
Monuments

The First Congress not only acknowledged a proper role for reli-
gion in public life, but it did so at the very time it drafted the Es-
tablishment Clause. Just 3 days before Congress sent the text of
the First Amendment to the states for ratification, it authorized
the appointment of legislative chaplains. Marsh v. Chambers, 463
U.S. 783, 788 (1983).

Both Houses of Congress open their daily sessions with prayer
and, in recent years, recitation of the Pledge. See Senate Rule IV.1,
Standing Rules of the Senate, S. Doc. No. 107-1, at 4 (2002); House
Rule XIV.1, Constitution, Jefferson’s Manual, and Rules of the
House of Representatives, H.R. Doc. No. 106-320, at 620 (2001).

Manifestations of the religious faith of our forebears appear
throughout the Nation’s Capital. The Senate Chamber is inscribed
with the words “In God We Trust” and the Latin phrase “Annuit
Coeptis” or “God has favored our undertakings.” S. Doc. No. 82—-20,
at 27 (1951); 4 U.S.C.A. §4 (West Supp. 2003) (historical notes).
The Main Reading Room of the Library of Congress prominently
displays the Biblical quotation: “The heavens declare the Glory of
God, and the firmament showeth His handiwork” (Psalms 19:1).
John Y. Cole, On These Walls 35 (1995). Friezes on the North and
South walls of the Supreme Court chamber depict a procession of
historical lawgivers including Moses and Confucius. See County of
Allegheny v. ACLU, 492 U.S. 573, 652-53 (1989) (Stevens, J., con-
curring in part and dissenting in part).

In the Rotunda of the Capitol Building, there are paintings with
religious themes, such as the Apotheosis of Washington, depicting
the ascent of George Washington into Heaven, and the Baptism of
Pocahontas, portraying Pocahontas being baptized by an Anglican
minister. A wall in the Cox Corridor of the Capitol is inscribed with
this line from Katharyn Lee Bates’s Hymn, America the Beautiful,
“America! God shed his grace on Thee, and crown thy good with
brotherhood from sea to shining sea.” In the prayer room of the
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House chamber, is inscribed the following prayer “preserve me, O
God—for in thee do I put my trust.”

On July 20, 1956, Congress proclaimed that the national motto
of the United States is “In God We Trust,” and that motto is in-
scribed above the main door of the Senate, behind the Chair of the
Speaker of the House of Representatives, and on the currency of
the United St ates. 4 U.S.C. §4 (1998) (historical notes) (Congres-
sional finding (10)).

Virtually every President in the past thirty years has closed his
speeches to the nation with the words “God bless America.”

The Supreme Court opens each session with “God save the
United States and this Honorable Court.” See Zorach v. Clauson,
343 U.S. 306, 313 (1952).

The very chamber in which oral arguments are heard before the
Supreme Court “is decorated with a notable and permanent—not
seasonal—symbol of religion: Moses with Ten Commandments.”
Lynch v. Donnelly, 465 U.S. 668, 677 (1984).

Our courtrooms include the oath, “so help me God.” Zorach v.
Clauson, 343 U.S. 306, 313 (1952).

The Tomb of the Unknown Soldier is engraved with the words:
“Here rests in honored glory an American soldier known but to
God.” See Lieutenant Colonel H. Wayne Elliott, The Third Priority:
The Battlefield Dead, 1996 Army Law. 3, 20.

Arlington National Cemetery maintains thousands of religious
inscriptions on state-owned property.

Our National holidays (“holy days”) include Christmas (Christ
Mass), Thanksgiving and the National Day of Prayer. Lynch v.
Donnelly, 465 U.S. 668, 676 (1952). Our children celebrate St. Val-
entine’s Day and St. Patrick’s Day in school. St. Valentine was a
Christian martyr. St. Patrick was a Catholic bishop. St. Patrick,
Encarta Encyclopedia (2003). The three leaf clover represents the
Holy Trinity. Id. “Santa Claus” is derived from St. Nicholas
(“Santa” means “saint” and “Claus” is short for “Nicolaus”), the
archbishop of Myra, known for distributing his inherited wealth to
the needy by anonymously throwing bags of gold coins through
windows. Santa Claus, Encarta Encyclopedia (2003).

Our cities bear religious names, such as St. Petersburg, San
Francisco, Los Angeles, St. Paul, St. Augustine, Santa Barbara,
Santa Clara, San Diego, Santa Fe (“Holy Faith”).

Some of our most patriotic songs, such as “God Bless America”
affirm a belief in God. The fourth stanza of the statutorily pre-
scribed National Anthem includes in part the following, “Blest with
victory and peace, may the heaven-rescued land, Praise the Power
that hath made and preserved us a nation. Then conquer we must,
when our cause is just, And this be our motto: ‘in God is our
trust.”” See 36 U.S.C. §301(a).

Art galleries subsidized by public revenues display religious
paintings. Lynch v. Donnelly, 465 U.S. 668, 676 (1952).

Our churches and clergymen enjoy tax exemptions. Walz v. Tax
Comm’n of the City of New York, 397 U.S. 664, 679-80 (1970).

RECOGNITION OF GOD IN STATE CONSTITUTIONS

In addition, several of the States explicitly provided for religious
education in their State constitutions.
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The Pennsylvania Constitution of 1776, for example, provided
that “all religious societies or bodies of men heretofore united or in-
corporated for the advancement of religion or learning . . . shall be
encouraged and protected.” Pa. Const. of 1776, § 45.

The Vermont Constitution provides that “all religious societies or
bodies of men that have or may be hereafter united and incor-
porated, for the advancement of religion and learning, shall be en-
couraged and protected.” Vt. Const. of 1777, Ch. II § XLI.

The Massachusetts Constitution provides: “The people of this
Commonwealth have the right to invest their legislature with
power to authorize and require . . . the several towns . . . or reli-
gious societies to make suitable provision at their own expense . . .
for the support and maintenance of public protestant teachers of
piety, religion and morality.” Mass. Const. of 1780, Pt. I §3.

New Hampshire’s Constitution authorized the legislature to
“make adequate provision at their own expense for the support and
maintenance of public protestant teachers of piety, religion and mo-
rality” because “morality and piety . . . will give the best and secu-
rity to government . . .” N.H. Const. of 1784, Pt. I §5.

The Nebraska Constitution provides that “Religion, morality, and
knowledge, however, being essential to good government, it shall be
the duty of the Legislature . . . to encourage schools and the
means of instruction.” Nebr. Const. Art. 1, §4.

Further, every one of the original States, and nearly every one
of the current fifty, continues to acknowledge God in its constitu-
tion.

The preamble to California’s constitution is typical: “We, the peo-
ple of California, grateful to Almighty God for our freedom, in order
to secure and perpetuate its blessings, do establish this Constitu-
tion.” Cal. Const. of 1879, Preamble, reprinted in Francis Newton
Thorpe, 1 The Federal and State Constitutions 412 (William S.
Hein & Co. 1993) (1909).

The Massachusetts Constitution of 1780 provided for “public in-
structions in piety, religion and morality” because “the happiness
of a people, and the good order and preservation of civil govern-
ment, essentially depend upon . . . the public worship of God.”
Mass. Const. of 1780, Pt. 1, Art. 3, reprinted in 1 Thorpe 1888,
1889-90. Although Massachusetts eliminated its established
church in 1833, its constitution continues to recognize that “the
public worship of GOD and instructions in piety, religion and mo-
rality, promote the happiness and prosperity of a people and the
security of a republican government.” Mass. Const., Amend. XI
(ratified Nov. 11, 1833), reprinted in 3 Thorpe 1888, 1914, 1922.

Many of the state constitutions recognize that the public worship
of God is a duty of mankind, even while they expressly protect
against formal sectarian establishments and provide for the free
exercise of religion. See, e.g., Del. Const. of 1897, Art. I, Sec. 1, re-
printed in 1 Thorpe 600, 601 (“Although it is the duty of all men
frequently to assemble together for the public worship of Almighty
God; . . . yet no man shall or ought to be compelled to attend any
religious worship”) (Virtually identical language first appeared in
the Delaware Constitution of 1792, Art. 1, Sec. 1, reprinted in 1
Thorpe 568.); Md. Const. of 1970, Art. 36 (“That as it is the duty
of every man to worship God in such manner as he thinks most ac-
ceptable to Him, all persons are equally entitled to protection in
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their religious liberty”); Mass. Const. of 1780, Pt. I, Art. II, re-
printed in 3 Thorpe 1888, 1889 (“It is the right as well as the Duty
of all men in society, publickly, and at stated seasons, to worship
the Su)preme Being, the great Creator and Preserver of the uni-
verse.”).

Because of the mechanism by which new states are added to the
national union, see U.S. Const., Art. IV, sec. 3, we can assess
whether Congress viewed state constitutional provisions that in-
voked God or encouraged public worship as contrary to the First
Amendment.

The first Congress, comprised of the same elected officials who
drafted the First Amendment, admitted Vermont as a new State,
with a constitution that provided: “every sect or denomination of
Christians ought to observe the Sabbath or Lord’s day, and keep
up some sort of religious worship, which to them shall seem most
agreeable to the revealed will of God.” Vt. Const. of 1786, Ch. 1,
Art. 3, reprinted in 6 Thorpe 3749, 3752.

If one looks instead to the time period of the adoption of the 14th
Amendment (which is the more relevant time period, given that the
14th Amendment, via the Incorporation Doctrine, is the means by
which the Supreme Court made the Establishment Clause applica-
ble to the states), the same holds true.

Nebraska’s Constitution of 1866 contains the following preamble:
“We, the people of Nebraska, grateful to Almighty God for our free-
dom, do establish this constitution.” Nebr. Const. of 1866, Pre-
amble, reprinted in 4 Thorpe 2349. Even more significantly, the
Nebraska Bill of Rights, after recognizing freedom of conscience,
contains the following passage, modeled after the Northwest Ordi-
nance: “Religion, morality, and knowledge, however, being essential
to good government, it shall be the duty of the legislature to pass
suitable laws to protect every religious denomination in the peace-
able enjoyment of its own mode of public worship and to encourage
schools and the means of instruction.” Nebr. Const. of 1866, Art.
I, sec. 16, reprinted in 4 Thorpe 2350. The language was repeated
verbatim in the 1875 constitution, after adoption of the Fourteenth
Amendment. See Nebr. Const. of 1875, Art. 1, sec. 4, reprinted in
4 Thorpe 2361, 2362. These passages are particularly significant
because the enabling act for Nebraska specifically required that the
state’s constitution “shall not be repugnant to the Constitution of
the United States and the principles of the Declaration of Inde-
pendence,” and “that perfect toleration of religious sentiment shall
be secured.” Enabling Act for Nebraska, 38th Cong., 1st Sess., sec.
4, reprinted in 4 Thorpe 2343, 2344.

Explicit religious invocations are also found in the “reconstruc-
tion” constitutions of the southern states, adopted after passage of
the Fourteenth Amendment by Congress as those states were peti-
tioning the same Congress for readmission to the Union. Georgia’s
1868 Constitution, for example, “acknowledgl[es] and invok[es] the
guidance of Almighty God, the author of all good government,” in
its preamble, even while protecting “perfect freedom of religious
sentiment.” Ga. Const. of 1868, Preamble; Art. I, sec. 6, reprinted
in 2 Thorpe 822. The preamble to North Carolina’s 1868 Constitu-
tion reads like a prayer: “[Glrateful to Almighty God, the sovereign
ruler of nations, for the preservation of the American Union and
the existence of our civil, political, and religious liberties, and ac-
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knowledging our dependence upon Him for the continuance of those
blessings to us and our posterity.” N.C. Const. of 1868, Preamble,
reprinted in 5 Thorpe 2800. See also, e.g., Va. Const. of 1870, Pre-
amble, reprinted in 7 Thorpe 3871, 3873 (“invoking the favor and
guidance of Almighty God”); Ala. Const. of 1867, Preamble, re-
printed in 1 Thorpe 132 (same).

Thus Congress—the very Congress that adopted the Fourteenth
Amendment—saw no Establishment Clause problem with state
constitutions that acknowledged God, gave thanks to God, and even
encouraged the public worship of God, nor did it see such acknowl-
edgments as inconsistent with the Free Exercise and Establish-
ment clauses of the U.S. Constitution or with comparable clauses
in the states’ own constitutions. Nor have subsequent Congresses
or Presidents.

All of the states created out of the Dakota Territory in 1889 were
admitted with constitutions containing similar acknowledgments of
God and similar prohibitions of establishment. The people of Idaho,
for example, announced in their first constitution that they were
“grateful to Almighty God for [their] freedom,” even though the
constitution also provided that “no person shall be required to at-
tend or support any ministry or place of worship, religious sect or
denomination, or pay tithes against his consent.” Const. of 1889,
Preamble; Art. 1, sec. 4, reprinted in 2 Thorpe 913, 918. Congress
admitted Idaho to statehood on July 3, 1990, after finding that the
proposed constitution was “republican in form and . . . in con-
formity with the Constitution of the United States”—a constitution
that had included the Fourteenth Amendment for more than twen-
ty years. See An Act to provide for the admission of the State of
Idaho into the Union (July 3, 1890), reprinted in 2 Thorpe 913,
918. Wyoming’s constitution announced that its people were “grate-
ful to God” for their “civil, political, and religious liberties,” even
while it declared that “the free exercise and enjoyment of religious
profession and worship without discrimination or preference shall
be forever guaranteed in this State.” Wy. Const. of 1889, Preamble;
Art. 1, sec. 18, reprinted in 7 Thorpe 4118. Congress admitted Wyo-
ming to statehood after finding that its constitution was “in con-
formity with the Constitution of the United States.” Act of July 10,
1890, reprinted in 7 Thorpe 4111, 4112. Montana, South Dakota,
and Washington were all admitted to statehood in 1889 by Presi-
dential proclamation rather than directly by act of Congress. Before
the President was authorized to issue the proclamation of state-
hood, however, he had to find that their constitutions were “not re-
pugnant to the Constitution of the United States and the principles
of the Declaration of Independence.” See Act of Feb. 22, 1889, 25
Stat. 676. Montana’s preamble expressed gratitude “to Almighty
God for the blessings of liberty” even while the constitution else-
where barred “preference . . . to any religious denomination or
mode of worship.” Mt. Const. of 1889, Preamble; Art. III, sec. 4, re-
printed in 4 Thorpe 2300, 2301. President Benjamin Harrison
found the constitution consistent with the United States Constitu-
tion and proclaimed Montana a state on November 8, 1889. See
Proclamation of Nov. 8, 1889, reprinted in 4 Thorpe 2299-2300.
Similar provisions are found in the first constitutions of South Da-
kota and Washington. S.D. Const. of 1889, Preamble and Art. VI,
sec. 3, reprinted in 6 Thorpe 3357, 3370; Wash. Const. of 1889, Pre-
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amble and Art. I, sec. 11, reprinted in 7 Thorpe 3973, 3974. Both
received Presidential approval. Proclamation of Nov. 2, 1889, re-
printed in 6 Thorpe 3355-57 (admitting South Dakota to state-
hood); Proclamation of Nov. 11, 1889, reprinted in 7 Thorpe 3971—
73 (admitting Washington to statehood).

The Utah Constitution of 1895 contained one of the most strong-
ly-worded anti-establishment provisions: “The rights of conscience
shall never be infringed. The State shall make no law respecting
an establishment of religion or prohibiting the free exercise there-
of, . . . There shall be no union of church and state, nor shall any
church dominate the State or interfere with its functions.” Utah
Const. of 1895, Art. I, sec. 4, reprinted in 6 Thorpe 3702. Despite
this strong anti-establishment language, the preamble of the same
constitution acknowledges that the people of Utah were “grateful to
Almighty God for life and liberty.” Utah Const. of 1895, Preamble,
reprinted in 6 Thorpe 3702. President Grover Cleveland accepted
Utah to statehood after finding that “said constitution is not repug-
nant to the Constitution of the United States and the Declaration
of Independence.” Proclamation of January 4, 1896, reprinted in 6
Thorpe 3700. Neither the President nor Congress found such public
acknowledgments of God to be contrary to the Establishment
Clause, well after adoption of the Fourteenth Amendment.

THANKSGIVING PROCLAMATIONS HAVE RECOGNIZED GOD

On September 25, 1789, the First Congress unanimously ap-
proved a resolution calling on President George Washington to pro-
claim a National Day of Thanksgiving for the people of the United
States by declaring, “a day of public thanksgiving and prayer, to
be observed by acknowledging, with grateful hearts, the many fa-
vors of Almighty God, especially by affording them an opportunity
peaceably to establish a constitution of government for their safety
and happiness.” See Wallace v. Jaffree, 472 U.S. 38, 101 (1985)
(Rehnquist, J., dissenting).

In Washington’s Proclamation of a Day of National Thanks-
giving, he wrote that it is the “duty of all Nations to acknowledge
the providence of Almighty God, to obey his will, to be grateful for
his benefits, and humbly to implore his protection and favor. . . .”
30 The Writings of George Washington from the Original Manu-
script Sources 1745-1799, at 427 (John C. Fitzpatrick ed., Gov’t
Printing Office 1939). His proclamation of a day of thanksgiving,
which we still celebrate, is an elegant national prayer, requested
by the very Congress that drafted the Establishment Clause of the
First Amendment:

Whereas it is the duty of all Nations to acknowledge the provi-
dence of Almighty God, to obey his will, to be grateful for his
benefits, and humbly to implore his protection and favor, and
Whereas both Houses of Congress have by their joint Com-
mittee requested me “to recommend to the People of the
United States a day of public thanks-giving and prayer to be
observed by acknowledging with grateful hearts the many sig-
nal favors of Almighty God, especially by affording them an op-
portunity peaceable to establish a form of government for their
safety and happiness.” Now therefore I do recommend and as-
sign Thursday the 26th day of November next to be devoted by
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the People of these States to the service of that great and glo-
rious Being, who is the beneficent Author of all the good that
was, that is, or that will be. That we may then all unite in ren-
dering unto him our sincere and humble thanks, for his kind
care and protection of the People of this country previous to
their becoming a Nation, for the signal and manifold mercies,
and the favorable interpositions of his providence, which we ex-
perienced in the course and conclusion of the late ware, for the
great degree of tranquility, union, and plenty, which we have
since enjoyed, for the peaceable and rational manner in which
we have been enabled to establish constitutions of government
for our safety and happiness, and particularly the national One
now lately instituted, for the civil and religious liberty with
which we are blessed, and the means we have of acquiring and
diffusing useful knowledge and in general for all the great and
various favors which he hath been pleased to confer upon us.
And also that we may then unite in most humbly offering our
prayers and supplications to the great Lord and Ruler of Na-
tions and beseech him to pardon our national and other trans-
gressions, to enable us all, whether in public or private sta-
tions, to perform our several and relative duties properly and
punctually, to render our national government a blessing to all
the People, by constantly being a government of wise, just and
constitutional laws, discreetly and faithfully executed and
obeyed, to protect and guide all Sovereigns and Nations (espe-
cially such as have shown kindness unto us) and to bless them
with good government, peace, and concord. To promote the
knowledge and practice of true religion and virtue, and the
encrease of science among them and us, and generally to grant
unto all Mankind such a degree of temporal prosperity as he
alone knows to be best.

30 The Writings of George Washington from the Original
Manuscript Sources 1745-1799, at 427-28 (John C. Fitzpatrick
ed., Gov't Printing Office 1939).

John Adams declared in 1799, “As no truth is more clearly
taught in the Volume of Inspiration, nor any more fully dem-
onstrated by the experience of all ages, than that a deep sense and
due acknowledgment of the governing providence of a Supreme
Being and of the Accountableness of men to Him as the searcher
of heart and righteous distributor of rewards and punishments are
conducive equally to the happiness and rectitude of individuals and

to the well-being of communities . . . I do hereby recommend . . .
to be observed throughout the United States as a day of solemn hu-
miliation, fasting, and prayer. . . .” 9 The Works of John Adams

172 (Charles F. Adams ed., 1850-56) (reprint by Books for Librar-
ians Press, 1969).

President James Madison, on July 9, 1812, proclaimed that the
third Thursday in August “be set apart for the devout purposes of
rendering the Sovereign of the Universe and the Benefactor of
Mankind the public homage due to His holy attributes . . .” 2
James D. Richardson, A Compilation of the Messages and Papers
of the Presidents 498 (Bureau of National Literature, Inc.).

President James Madison, on March 4, 1815 declared “a day of
thanksgiving and of devout acknowledgments to Almighty God for
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His great goodness manifested in restoring to them the blessing of
peace. No people ought to feel greater obligations to celebrate the
goodness of the Great Disposer of Events and of the Destiny of Na-
tions than the people of the United States.” 2 James D. Richardson,
A Compilation of the Messages and Papers of the Presidents 546
(Bureau of National Literature, Inc.).

Andrew Johnson proclaimed “on the occasion of the obsequies of
Abraham Lincoln, late President of the United States” that “a spe-
cial period be assigned for again humbling ourselves before Al-
mighty God. . . .” 8 James D. Richardson, A Compilation of the
Messages and Papers of the Presidents 3504 (Bureau of National
Literature, Inc.) (Proclamation of April 25, 1865).

President Woodrow Wilson, on October 19, 1917, proclaimed that
“Whereas, the Congress of the United States, . . .